United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 

• t 

JANUARY TERM, lt>23. _ 

No. 3919. 93 K 


BERNARD LEONARD, APPELLANT, 


NORTHWESTERN NATIONAL INSURANCE COMPANY OF 
MILWAUKEE, WISCONSIN, A CORPORATION. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

\ _ « 

FILED NOVEMBER 21, 1922. 

PRINTED JANUARY 19, 1923. 












Court of Appeals of the District of Columbia. 

JANUARY TERM, 1»23. 

No. 3919. 

BERNARD LEONARD, APPELLANT, 

V8. 

NORTHWESTERN NATIONAL INSURANCE COMPANY OF 
MILWAUKEE, WISCONSIN, A CORPORATION, APPEL¬ 
LEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

( 

Caption . 

Declaration.. 

Pleas... 

Joinder in issue on lirst plea of defendant. 

Amended third plea. 

Joinder in issue on second idea of defendant. 

Joinder in issue on amended third plea of defendant. 

Motion for leave to tile additional pleas. 

Proposed pleas. 

Motion for leave to file additional pleas overruled; verdict for 

defendant . 

Motion for new trial overruled and judgment on verdict 

ordered; judgment; appeal noted by plaintiff. 

Memoranda: $50 deposited in lieu of appeal bond; time to sub¬ 
mit bill of exceptions extended; notice of submission of bill 

of exceptions and acknowledgment of service. 

Bill of exceptions submitted. 

Order making bill of exceptions part of record. 

Assignment of errors. 

Designation of record. 


Judd & Detweiler (Inc.), Printers. Washington, D. C., December 20. 1922. 


Inal. 

I’rial. 

a 

1 

1 

1 

15 

9 

10 

9 

17 

9 

IS 

10 

IS 

10 

IS 

10 

1!) 

11 

23 

13 

24 

13 

24 

14 

25 

14 

25 

14 

25 

14 

20 

15 

Eli 20. 

1922. 





































Court of Appeals of the District of Columbia. 


No. 3919. 

Bernard Leonard, Appellant, 
vs. 

Northwestern National Insurance Company of Milwaukee, 

Wisconsin, a Corporation. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 62824. 

Bernard Leonard, Plaintiff, 
vs. 

Northwestern National Insurance Company of Milwaukee, 

Wisconsin, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 9, 1919. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 62824 

Bernard Leonard, Plaintiff, 
vs. 

Northwestern National Insurance Company of Milwaukee, 
Wisconsin, a Corporation, Defendant. 

1. The plaintiff, Bernard Leonard, by his attorneys, sues the de¬ 
fendant, Northwestern National Insurance Company, of Milwaukee, 

1—3919a 
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Wisconsin, a body corporate chartered under the laws of the State 
of Wisconsin, having an office and doing business in the District of 
Columbia, for that whereas, on to-wit, the 17th day of March 1917, 
the plaintiff was, and since then continuously has been, the sc'e and 
unconditional owner in fee simple of that certain lot or parce o 
land known and described as lot numbered fourteen (14), ^ square 
numbered five hundred and eighty-two (582), situated in the City 
of Washington, District of Columbia, and the improvements thereon 
constructed, consisting of the frame and brick dwelling house No 
438 Second Street, Southwest, and the two story brick stable (private 
business) in the rear of said dwelling house; and whereas on, to-wit, 
the day and year aforesaid, and while the plaintiff was such owner 
of said land and the improvements thereon aforesaid, the plaintiff 
paid to the defendant the sum of Twenty-nine (29) Dollars and 
twenty-five (25) cents and in consideration of said payment and ot 
the stipulations contained in a certain written policy or con- 
2 tract of insurance issued by the defendant to tlie plaintitl, 
at the District aforesaid, bearing date on, to-wit, the day and 
year aforesaid, the defendant, by its said policy or contract of insur¬ 
ance, did insure the plaintiff for the term of three (3) years from 
the 31st day of March, 1917, at noon, to the 31st day of Ma e , 
•1920 at noon against direct loss or damage by fire, to an amount 
iot exceeding’ Three Thousand (3,000) Dollars, to the property 
hereinbefore ’described, which said amount was apportioned or 
divided into items, as follows: Fifteen Hundred (1,500) Dollars on 
the aforesaid dwelling house, with additions and all permanent fix- 
toes therein, and Fifteen Hundred (1,500) Dollars on the aforesaid 
brick stable subject to certain conditions, among others, that tlie 
defendant should not be liable for a greater proportion of any loss 
than the amount thereby insured should bear to cigH^per centurn 
of the actual cash value of the property therein described, being the 
property hereinbefore described, at the time when such to should 
happen • that if fire occur the insured shall give immediate notice 
of any loss thereby in writing to the defendant, protect the proper y 
from further damage, forthwith separate the damaged and undam- 
aaed personal properly, put it in the best possible order make a 
complete inventory of the same, stating the quantity and cost o 
each article and the amount claimed thereon; and within sixty 
davs after the fire, unless such time is extended in writing by the 

defendant, shall render a statement to th ^ ¥ en ^!f ^iTof “t 
sworn to by said insured, stating the knowledge and belief of &e 
insured as to the origin and time of the fire, the interest 
3 of the insured and of all others in the property; the cash 
value of each item thereof and the amount of loss thereon, 
all incumbrances thereon; all other insurance, whether valid or 
not covering any of said property; and a copy of all descriptions 
and schedules in all policies; any change in the title, use, occupa¬ 
tion location, possession or exposures of said property since the 
issuing of the said policy ; by whom and for what purpose any build¬ 
ing therein described and the several parts thereof were occupied 
at'the time of the fire; and shall furnish, if required, verified plans 
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and specifications of any building, fixtures or machinery destroyed 
or damaged; and shall also, if required, furnish the certificate of 
the magistrate or notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured) living nearest the 
place of fire, stating that he has examined the circumstances and 
believes the insured has honestly sustained loss to the amount such 
magistrate or notary public shall certify; and that in the event of 
dipigreement as to the amount of the loss the same shall be ascer¬ 
tained by two competent and disinterested appraisers, the insured 
and the company each selecting one, and the two so chosen shall 
first select a competent and disinterested umpire; and whereas, after¬ 
wards, while said policy or contract of insurance was in full force 
and effect and while the plaintiff was such owner of said land and 
the improvements thereon, aforesaid, on, to-wit, the 12th day of 
September, 1918, a fire occurred in the aforesaid brick stable and 
the same was thereby directly and greatly injured and damaged 
to-wit, to the amount of Eleven Hundred and Seventeen 

4 (1,117) Dollars; and whereas the actual cash value of said 
stable, at the time of the damage thereto by fire, as aforesaid, 

was greater than Fifteen Hundred (1,500) Dollars, the amount of 
the insurance thereon, as aforesaid, the plaintiff, by virtue of his 
ownership aforesaid had an insurable interest therein greater than 
the amount of said insurance and by reason of said building being 
damaged by fire as aforesaid, he, the plaintiff, sustained an imme¬ 
diate loss, to-wit, in the sum of Eleven Hundred (1,100) Dollars, 
aforesaid, which said loss did not exceed the proportion which the 
amount of said insurance on said stable bore to eighty per centum 
of the cash value thereof at the time said loss occurred; and whereas 
on, to-wit, the 25th day of September, 1918, the plaintiff duly noti¬ 
fied the defendant in writing of the occurrence of said fire and of 
his loss thereby, and on, to-wit, the 8th day of November, 1918, ren¬ 
dered and delivered to the defendant, in accordance with the terms 
of said policy or contract of insurance, a statement, signed and 
sworn to by, him, setting forth therein all matters required to be 
set forth under the aforesaid provisions of said contract or policy 
of insurance and has in all other respects complied with the terms 
and conditions of said policy or contract of insurance and has done 
and performed all and every of the matters and things thereby re¬ 
quired by him to be done and performed; and whereas it then and 
there became and was the duty of the defendant either to pay said 
loss, so sustained by the plaintiff or to request the appointment of 
appraisers, in accordance with the terms and provisions of said policy 
of insurance to determine the amount of said loss, vet the defendant 
disregarding its duty and contract in the premises thereafter, 

5 on, to-wit, the said 8th day of November, 1918, at the Dis¬ 
trict aforesaid, wrongfully‘and unjustly refused to recognize 

any liability on its part under its aforesaid policy or contract of in¬ 
surance and declared and announced to the plaintiff that it consid¬ 
ered and would treat said policy as void, and refused to pay said 
loss, to the damage of the plaintiff in the sum of Eleven Hundred 
and Seventeen (1,117) Dollars. Wherefore, the plaintiff brings this 
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suit and claims from the defendant the sum of Eleven Hundred and 
c !e\ on teen (1,117) Dollars, besides the costs of this suit. 

9 The plaintiff, Bernard Leonard, by his attorneys, further sues 
the defendant Northwestern National Insurance Company, of Mil- 

. Mr corporate 

the State of Wisconsin, having an office and doing> business 
District of Columbia, for that whereas on, to-wit, the 17th day 
March 1917 the plaintiff was, and since then continuously has , 
Uie sole and unconditional owner in fee simple of that certain lot or 

rgr — 1 

i vr^. aqr QAonnd Street Southwest and the tuo stoiy one 

(29) Dollars and Twenty-five (25) Cents and ‘."inedlSTeeil ui 
said payment and of the stipulations contained in a certain 

» firs CB.rai==} f ! - 

Lib g STBkmw 

biV m theTiotXleTeUef^'dLrib^, which said amount was 

sa ff ssrSfe si: 

rende^'a^atemcnt toThVdrfendant signed and sworn to by saM 

insured, siting the knowledge and belief of the^insi ^ J 

valid or not, covering any of said property, P* in the t i t i c 
7 usT oTcupafion! 1 location, poss^ionOT exposures of ^said 

what pS^^hTrropertyTherein tocnLl 
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the loss the same shall be ascertained by two competent and dis¬ 
interested appraisers, the insured and the company each selecting 
one, and the two so chosen shall first select a competent and dis¬ 
interested umpire; and whereas, afterwards while said policy or con¬ 
tract of insurance was in full force and effect and while the plaintiff 
was such owner of said land and the improvements thereon, afore¬ 
said, on, to-wit, the 12th day of September, 1918, a fire occurred in 
the aforesaid brick stable and the same was thereby directly and 
greatlv injured and damaged; and whereas the actual cash value of 
said stable, at the time of the damage thereto by fire, as aforesaid 
was greater than Fifteen Hundred (1,500) Dollars, the amount of 
the insurance thereon, as aforesaid, the plaintiff, by virtue of his 
ownership, aforesaid, had an insurable interest therein, at the time 
of said loss and injury thereto, as aforesaid, greater than the amount 
of said insurance and by reason of said building being damaged by 
fire, as aforesaid, the plaintiff sustained an immediate loss, to-wit, in 
the sum of Eleven Hundred and Seventeen (1,117) Dollars; and 
whereas on, to-wit, the 25th day of September, 1918, the plaintiff 
gave due notice in writing to the defendant of the occurrence of said 
fire and of his loss therebv, and on, to-wit, the 8th day of November, 
1918, he, the plaintiff, rendered and delivered to the defend- 
8 ant, in accordance with the aforesaid terms and provisions 
of said policy or contract of insurance, a statement, signal 
and sworn to by him, setting forth therein all matters required to be 
set forth under the aforesaid policy or contract of insurance and has 
in all other respects fully complied with the terms and conditions of 
said policy or contract of insurance and has done and performed all 
and every of the matters and things that were thereby lequiied by 
him to be done and performed; and whereas it, then and there be¬ 
came and was the duty of the defendant either to pay to the plaintiff 
the amount of the loss sustained by him as aforesaid or to request 
the appointment of appraisers, in accordance with the terms of said 
policy or contract of insurance, to determine the amount of said 
loss, yet the defendant disregarding its duty and contract in the 
premises, thereafter, on, to-wit, the said 8th day of November, at the 
District aforesaid, wrongfully and unjustly refused to recognize any 
liability on its part under its aforesaid policy of contract of insurance, 
refused to pay said loss, refused to request the appointment of ap¬ 
praisers to determine the amount of the loss sustained by the plain¬ 
tiff, as aforesaid, and announced and declared to the plaintiff that it 
considered and would treat said policy of insurance as void, all to 
the damage of the plaintiff in the sum of Eleven Hundred and feeven- 
teen (1,117) Dollars. Wherefore the plaintiff brings this suit and 
claims from the defendant the sum of Eleven Hundred and Se\en- 
teen (1,117) Dollars, besides the costs of this suit. 

3. The plaintiff, Bernard Leonard, by his attorneys, further sues 
the defendant, Northwestern National Insurance Company, 
9 of Milwaukee, Wisconsin, a body corporate chartered under 
the law^s of the State of Wisconsin, having an office and do¬ 
ing business in the District of Columbia, for that w T hereas, on, to- 
wit, the 17th day of March, 1917, the plaintiff was, and since then 




6 BERNARD LEONARD VS. N. W. NAT. INS. CO., ETC. 

continuously has been, the sole and unconditional owner in fee sim¬ 
ple of that certain lot or parcel of land known and described as 
numbered fourteen (14), in square numbered five hundred and 
eighty-two (582), situated in the City of Washington, District of 
Columbia and the improvements thereon constructed, consisting 
of the frame and brick dwelling house No. 438 Second Street, Sout i- 
west and the two story brick stable (private business) in the rear ol 
said dwelling house; and whereas on, to-wit, the day and year afore¬ 
said and while the plaintiff as such owner of said land and the im¬ 
provements thereon aforesaid the plaintiff paid to 
sum of Twenty-nine (29) Dollars and twenty-five (25) cents and in 
consideration of said payment and of the stipulations c °ntei n ed i 
certain other written policy or contract of insurance issued by ti t 
defendant to the plaintiff, at the District aforesaid bearing date on, 
to wit the day and year aforesaid, the defendant by its said policy 
or contract of insurance, did insure the plaintiff for the term of 
three (3) years, from the 31st day of March, 1917, at noon, to the 
o W dfiv of March 1920, at noon, against direct loss or damage by 
fiL to an Amount not exceeding three thousand (3,000) dollars, to 
the property hereinbefore described, which said amount was appoi 
tioned or divided into the following items, that is to say: Fifteen 
Hundred (1,500) Dollars on the aforesaid dwelling house, 
10 with additions and all permanent fixtures therein, and li - 
teen Hundred (1,500) Dollars on the aforesaid brick s able, 
“ubiect to the condition that the defendant should not be liable 
beyond the actual cash value of the property at the time any loss 
o/damage occurs, and subject to the further condition that if fire 
occur the insured shall give immediate notice of any loss thereby 
in writing to the defendant, protect the property from further dam¬ 
age and within sixty days after the fire unless such time is extended 
in writing by the defendant render a statement to the defendant, 
signed and sworn to by the insured, stating the knowledge and be¬ 
lief of the insured as to the time and origin of the fire, the interest 
of the insured and all others in the property, all incumbrances 
thereon all other insurance, whether valid or not, covering any of 
said property, a copv of all descriptions and schedules in all policies, 
any change'in the title, use, occupation, location, possession or ex- 
Dosures of said property since the issuing of said policy, by whom 
and for what purpose the property therein described and the several 
parts thereof were occupied at the time of the fire; and subject to 
the further condition that in the event of disagreement as to the ' 
the same shall be ascertained by two competent and disinterested 
appraisers, the insured and the company each selecting one, and t e 
two so chosen shall first select a competent and disinterested um¬ 
pire ; and whereas, afterwards, while said policy or contract of in¬ 
surance was in full force and effect and while the plaintiff was such 
owner of said land and the improvements thereon, aforesaid, on, 
to-wit, the 12th day of September, 1918, a fire occurred in the afore¬ 
said brick stable and the same was thereby directly and greatly 
11 injured and damaged, to-wit, to the amount of Eleven Hun¬ 
dred and Seventeen (1,117) Dollars; and whereas the actual 
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cash value of the stable, aforesaid, at the time of the damage thereto 
by fire, as aforesaid, was greater than Fifteen Hundred (1,500) Dol¬ 
lars, the amount of the insurance thereon as aforesaid, the plaintiff, 
by virtue of his ownership aforesaid, had an insurable interest 
therein, at the time of the loss and injury thereto by fire, as afore¬ 
said, greater than the amount of said insurance and that by reason of 
said stable being damaged by fire as aforesaid, the plaintiff suffered 
an immediate loss and damage, to-wit, in the aforesaid sum of 
Eleven Hundred and Seventeen (1,117) Dollars; and whereas on, to- 
wit, the 25th day of September, 1918, the plaintiff gave due notice 
in writing to the defendant of the occurrence of said fire and of his 
loss and injury thereby, and on, to-wit, the 8th day of November, 
1918, he, the plaintiff, rendered and delivered to the defendant, in 
accordance with the aforesaid terms and provisions of the said policy 
or contract of insurance, a statement, signed and sworn to by him, 
setting forth therein all matters required to be set forth under the 
aforesaid policy or contract of insurance and has in all other respects 
fully complied with the terms and conditions of said policy or con¬ 
tract of insurance and has done and performed all and every of the 
matters and things that were thereby required by him to be done 
and performed; and whereas it then and there became and was the 
duty of the defendant either to pay to the plaintiff the amount of the 
loss sustained by him, as aforesaid, or to request the appointment of 
appraisers, in accordance with the terms of said policy, afore- 
12 said, to determine the amount of such loss, yet the defendant 
disregarding its duty and contract in the premises, thereafter, 
at the District aforesaid, on, to-wit, the said 8th day of November, 
1918, refused to pay said loss, refused to request the appointment of 
appraisers, refused to recognize any liability on its part under its 
aforesaid policy or contract of insurance and announced to the plain¬ 
tiff that it considered and would treat said policy or contract of in¬ 
surance as void; all to the damage of the plaintiff in the sum of 
Eleven Hundred and Seventeen (1,117) Dollars. Wherefore the 
plaintiff brings this suit and claims the sum of Eleven Hundred and 
Seventeen (1,117) Dollars, from the defendant, besides the costs of 
this suit. 

4. The plaintiff, Bernard Leonard, by his attorneys, further sues 
the defendant, Northwestern National Insurance Company, of Mil¬ 
waukee, Wisconsin, a body corporate chartered under the laws of 
the State of Wisconsin and having an office and doing business in 
the District of Columbia, for that whereas, on, to-wit, the 17th day 
of March, 1917, the plaintiff was, and since then continuously has 
been, the sole and unconditional owner in fee simple of that certain 
lot or parcel of land known and described as lot numbered fourteen 
(14) in square numbered five hundred and eighty-two (582), situ¬ 
ated in the City of Washington, District of Columbia, and the im¬ 
provements thereon constructed, consisting of the frame and brick 
dwelling house No. 438 Second Street, Southwest, and the two story 
brick stable (private business) in the rear of said dwelling house; 
and whereas on, to-wit, the day and year aforesaid, and while the 
plaintiff was such owner of said land and improvements thereon 
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in consideration of said payment and of 
tamed in a certain other written policy or contraot of insurance 

issued by the defendant to, the^plaintiff at defendant 

to,lh« term ol 0.™ (3) t m S ‘Siren U 

noon, to the 31st day ot Marcii, , di ’ three thousand 

°3,00<^Dollars> to.thcproperty^weintefore^descritedj^whirfi^sMd 

a5M)“ollam P on m the aforesaid brick stable; and whereas after 

land an< ^j|'g^ r °'hreeoccuiTed e in'the aforesaid brick stable and the 
*Jdteec«y and greatly 

to the amount of Eleven Swege® 1M q{ ^ > 

and whereas the value of the stab ’ than poteen Hun- 

damage tjiereto by fire as afow> i, the g insuran ce thereon, afore- 

d i ’^Jnhff bv virtue of his ownership aforesaid, had an in- 

SSj'/SJtaS*. «nd t. -M 

14 by the fire aforesaid, the plaintiff sustained and suffered an 

immediate loss and damage, o wi , d whereas on, 

Eleven Hundred and Seventeen (1,11-) Mlars ^.1 ^ ^ 

to-wit the 25th day of September^ 1918 to defend . 

sss^sra art.' k 

B 5sanrs/a 

it:"- fesrs.^ ^ 

nounced and declared to t P vo id and refused to pay 

treat said policy or contract of in > nlin-tiff in the sum 

said loss; all to the injury and damage Dollars Wherefore, 

and Seventeen (1,11V) Dollars & SHEEHY, 

costs of this suit. . ± inr ~ MIS > f or Plaintiff. 
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15 Pleas. 

Filed November 14, 1919. 

******* 

First Plea. Now comes the defendant by its attorney and for plea 
to the declaration of the plaintiff herein and to each and every count 
of the same says that it never undertook and promised as in manner 
and form therein alleged. 

Second Plea. And for further plea to the declaration, and each of 
its several counts, the defendant states that it was provided that the 
contract of insurance sued upon should be void in the event of any 
change in the interest, title or possession or occupancy of the sub¬ 
ject of insurance, unless notice of such change was given to the 
defendant; and that such change was made by the plaintiff and no 
notice given by him or any one acting for him or in his behalf 
to the defendant in this case, or any one acting for the de- 

16 fendant or on the behalf of said defendant. 

MYER COHEN, 

RICHARD D. DANIELS, 
Attorneys for the Defendant. 

Joinder in Issue on 1st Plea of Defendant. 

Filed November 25, 1919. 

******* 

The plaintiff joins issue on the first plea of the defendant filed in 
the above entitled cause. 

SHEEHY & SHEEHY, 

Attorneys for Plaintiff. 

17 Amended Third Plea. 

Filed December 12, 1919. 

******* 

Now comes the defendant bv its attorneys and with leave of Court 
first had and obtained files this amended plea to the declaration 
herein, and its several counts, and for further plea said defendant 
states, that in and by the terms of the policy or contract of in¬ 
surance upon which the plaintiff sues, it was expressly provided 
among other things that in the event of fire occurring to the sub¬ 
ject of insurance, the plaintiff should render to the defendant a state¬ 
ment under oath, stating any changes in the title, use, occupation, 
location, possession or exposures of said property, since the issuing 
of the aforesaid policy of insurance; that change was made in the 
property after the issuance of the policy 5 and that fire occurred, but 

2—3919a 
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that notwithstanding such fact and the obligation created by the 
policy that the plaintiff should report any change or changes as afore¬ 
said to the defendant, said plaintiff has not nor has any one for him 
or in his behalf rendered said sworn statement to the defendant, or 
any one for it or any one acting for said defendant, and the defend¬ 
ant denies that the plaintiff has in this and all other respects com¬ 
plied with the terms and conditions of said policy or contract of in¬ 
surance and has done and performed all and every of the matters 
and things that were required by him to be done and performed as 
set forth in his declaration and its several counts. 

MYER COHEN, 

RICHARD D. DANIELS, 

Attorneys for Defendant. 

^g Joinder in Issue on 2nd Plea of Defendant. 

Filed January 19, 1920. 


The plaintiff joins issue with the defendant upon its second plea 
filed in the above entitled cause. & gjj EE j|Y, 

Attorneys for Plaintiff. 

Joinder in Issue on Amended 3rd Plea of Defendant. 

Filed January 19, 1920. 

****** * 

The plaintiff joins issue with the defendant upon its amended 
third plea filed in the above entitled cause. 

SHEEHY & SHEEHY, 

Attorneys for Plaintiff. 

Motion for Leave to File Additional Pleas. 

Filed October 25, 1921. 


Now comes the defendant by its attorneys and moves that it be 
allowed to file the additional pleas which are attached hereto. 

MEYER COHEN, 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant . 
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19 To Messrs. Sheehy and Sheehy, 

Columbian Building, 

Washington, D. C.: 

Please take notice that the above motion will be for hearing before 
Mr. Justice Hitz on Friday, October 28, 1291 f at ten o’clock, a. m., 
or as soon thereafter as counsel can be heard. 


MEYER COHEN, 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 


Acknowledgment of Service. 

Service of the above motion and notice of hearing acknowledged 
this 25th day of October, 1921. & g HEEHY> 

Attorneys for Plaintiff. 


Proposed Pleas. 

****** * 

9 

Now comes the defendant by its attorneys and with leave of Court 
first had and obtained files the following additional pleas to the 
plaintiff’s declaration herein. 

Fourth Plea. 

For plea to the declaration, and each and every count thereof, the 
defendant says that it was provided that the contract of insurance 
sued upon should be void in the event of any fraud or false swear¬ 
ing by the insured touching any matter relating to the in- 
20 surance or the subject thereof whether before or after loss; 

and that the plaintiff did make false statements to the effect 
that there had been no change in the possession exposures or title 
to the said property since the issuance of said policy in violation of 
the terms of the said contract of insurance. 

Fifth Plea. 

For plea to the declaration, and each and every count thereof, the 
defendant says that it was provided that the contract of insurance 
sued upon should be void if (any usage or custom of trade or manu¬ 
facture to the contrary notwithstanding) there should be kept, used, 
or allowed on the above described premises, gasoline or petroleum 
or any of its products of greater inflammability than kerosene oil 
of the United States standard ; that since the issuing of said policy 
gasoline was kept, used and allowed on said premises in violation 
of the terms of said contract of insurance. 
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Sixth Plea. 

For nlea to the declaration, and each and every count thereof, the 

Kiont of insurance (except change of occupants without in 
of the subject ° f in ,J* ‘ , ( ' t v,e issuing of said policy there was a 

Vno Q nmrtP nil of which greatly increased the risk or nazarct 
21 in* violation of the terms Sf the sa.d contract of insurance. 

Seventh Plea. 

For to the declaration, and each and every count thereof, the 

SudSn e°nt tie purpose for 

several parts thereof were occupied at the time 01 me me 

tion of the terms of said contract of insurance. 

Eighth Plea. 

term, provided that any mcret^ nolicv otherwise the 

defendant at the time of he did rene^ ’said policy on, 

policy would be void; that Je Pontiff ^renew^sa 

- wit - ss; 

the’said contract of insurance. 

Ninth Plea. 

For plea to the declaration, and each and 
the defendant says that n "’ a ^.l ir0 '' , re d UC ed rate at which the 

policy was to eighty per 

LToMrLSi vlfy the property insured at the time 
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when such loss should occur. Defendant says that the sum of Fif¬ 
teen Hundred Dollars, the amount for which said property was in¬ 
sured, is not an amount equal to eighty per cent of the actual value 
of said property and that therefore defendant is not liable for a 
greater proportion of the loss than the entire loss bears to eighty 
per cent of the cash value of the property. 

Tenth Plea. 

For plea to the declaration, and each and every count thereof, the 
defendant says that it was provided that the said contract of in¬ 
surance sued upon should be void in the event the hazard was in¬ 
creased by any means within the control or knowledge of the 
insured; that the said hazard was increased when the insured al¬ 
lowed the property to be used as a warehouse and excelsior baling 
plant in the place of a stable (private business), as provided 
23 in the original contract of insurance and this increase of 
hazard was within the control or knowledge of the insured. 

MYER COHEN, 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

October 24, 1921. 

Supreme Court of the District of Columbia. 

Monday, October 31st, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Upon consideration of the motion of defendant filed herein 
October 25th, 1921, for leave to file the additional pleas accompany¬ 
ing said motion, it is ordered that the same be, and is hereby over¬ 
ruled. 


Wednesday, November 2nd, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

******* 

Come again the parties hereto, in manner aforesaid, and the same 
jury that was respited yesterday and after this cause is given to the 
jury in charge they upon their oath say they find in favor of the 
defendant. 

24 Saturday, November 12th, 1921. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 
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Come now the parties hereto by their respective attorneys of 
record and thereupon the motion for a new trial filed in this cause 
is argued and submitted to the court and being considered is hereby 
overruled and judgment on verdict is ordered Wherefore it is 
considered that the plaintiff take nothing by this action that the 
defendant go hence without day, be for nothing held and recover 
of plaintiff its costs of defense to be taxed by the clerk and have 

eX From the foregoing judgment the plaintiff by his said attorneys, 
in open court, notes an appeal to the Court of Appeals i whereupon, 
the maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars with the clerk in lieu thereof. 

Memoranda. 

December 5 1921.—$50 deposited in lieu of appeal bond. 
December l’5, 1921.—Time to submit bill of exceptions extended 

to and including January 6, 1922. . . , , .„ t 

January 3, 1922.—Notice of submission of bill of excep- 

25 tions and acknowledgment of service, filed. 

January 6, 1922.—Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, October 11th, 1922. 

Session resumed pursuant to adjournment, Mr. Justice Hitz 
presiding. 

' * * * * * * * 

The Court having signed on October 10th, 1922, the Bill of Ex- 
ceptions heretofore Submitted in this cause, now orders the .same vf 
record as of the time of the noting thereof at the trial of said cause. 
Bill was signed Octo. 10th, 1922. 

Assignment of Errors. 

Filed October 26, 1922. 


1 h In r allowkLg the 6 defendant, through its counsel in its opening 
statement to set forth to the jury as the matters of its'defense, facts 
which it was not entitled in law to show in evidence under its pleas. 

2. In refusing to allow the plaintiff to show through the witness 
Sheehy, the reason assigned by the defendant for its refusal to pay 

the loss under its policy of insurance. , 

3 In allowing the defendant, through its counsel, to make a 

second or concluding statement of its defense to the jury. 
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26 4. In allowing the defendant, through the witness Benns 
an insurance expert, to show the difference in rates of certain 

classes of insurance as tending to show an increase of risk or hazard 
on the part of the plaintiff. 

5. In allowing the defendant, through the witness Benns, to 
show the purpose for which the insured building w T as being used 
at the time of the trial. 

6 . In allowing the defendant, through the witness Parsons, to 
show the value of the insured building at the time of the trial. 

7. In granting the motion of the defendant to instruct the jury 
to return a verdict for the defendant and in so instructing the 

JUI7 ' SHEEHY & SHEEHY, 

Attorneys for Plaintiff. 

Service of copy acknowledged this 25th day of October, 1922. 

FRANK J. HOGAN, 

EDMUND L. JONES, 

By MORT EWING, 

Attorneys for Defendant. 

Designation of Record. 

Filed October 26, 1922. 

******* 

The Clerk of the Court will please prepare the transcript of the 
record on appeal in the above entitled cause and include therein 
the following: 

27 1. Declaration. 

2. Defendant’s first, second and amended third pleas. 

3. Joinder in issue on first, second and amended third pleas. 

4. Motion of defendant for leave to file additional pleas and pro¬ 
posed pleas thereto attached. 

5. Order of Court overruling motion for leave to file additional 
pleas. (M. 71, p. 213.) 

6 . Verdict of jury. (M. 71, p. 220.) 

7 . Judgment on verdict. (M. 71, p. 245.) 

8 . Order of Court settling bill of exceptions. (M. 72, p. 319.) 

9. Assignment of errors. 

10. This designation. 

SHEEHY & SHEEHY. 

Attorneys for Plaintiff. 

Service of copy acknowledged this 25th day of October, 1922. 

FRANK J. HOGAN, 
EDMUND L. JONES, 

By MORTIMER EWING, 

Attorneys for Defendant. 
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28 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

_. -mr tt 'r aq «v, Clerk of the Supreme Court of the District 
of ColZK, hereby ^0*21?<£!SSet"trmJSpl 

5A 

l5S?i-“KC'reSr^, £.“» Of recVd in «d 

Court. 

.hiunrs «« 

this 13th day of November, Vdll. 

fSeal of the Supreme Court of the District of Co urn m. 

-TV AN A \T TT T>XT' A /^TT 


MORGAN H. BEACH 


t 


EW. 

29 In the Supreme Court of the District of Columbia. 

At Law. 

No. 62824. 

Bernard Leonard, Plaintiff, 
vs. 

Northwestern National Insurance Company of Milwaukee, 
North Wisconsin, a Corporation, Defendant. 

Bill of Exceptions.- 

Be it remembered that the above entitled William 

on the first day of Novembe , ’ e Court 0 f the District of 

Hitz, Associate Justice of P ^ * (^ Tcn [t Court, Division No. 

Columbia, holding a Special le ulaintiff made an open- 

2 , and a jury, whereupon c««ltalhe plamtitt m ^ 

ing statement of the case 0 opening statement of the 

ant, thereupon, proceeded to make an open s 

case on its behalf, as follows: rev Insurance Comnay in- 

“We admit that the Northwestern ^^““Ving for the 

KsstiS to zs »t .h,«- «' 
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ance. Mr. Sheehy stated, gentlemen, that the insurance policy 
covered the brick stable. We will show you that that is not what 
the policy provides, but that the policy provides—and this is im¬ 
portant, gentlemen—that the company would pay any loss occa¬ 
sioned by fire if that stable was used as a “stable (private busi¬ 
ness. )” We will show you by the testimony of the gentlemen who 
rented the stable from the plaintiff that at the time of the fire it 
was used as a warehouse for storing burlap bags.” 

To which statement the plaintiff by his counsel then and there 
objected upon the ground that there was no special plea filed in 
the case which set forth any such violations of the contract of in¬ 
surance as a defense and that such matters could not be shown in 
evidence under the plea of the general issue. But the Court over¬ 
ruled said objection and allowed counsel for the defendant to pro¬ 
ceed with his remarks. To which ruling of the Court the plaintiff, 
by his counsel, then and there excepted and prayed the Court to 
note said exception on its minutes, which was accordingly 
29^4 done then and there. 

Thereupon, after the proceedings and the rulings here¬ 
inbefore set forth which are hereby referred to and made a part 
hereof, counsel for the defendant continued his opening statement, 
as follows: 

“We will show you, gentlemen, by the statement of the witness, 
Mr. Larimer, who rented this property from the plaintiff, that he 
used his property not as a brick stable, private business, but used it 
as a storehouse and warehouse for the storing of burlap bags and 
the baling of excelsior; that at the time of the fire the building 
had in it about ten tons of baled excelsior and about ten bales 'of 
loose excelsior on the top floor—on the second floor, it being a two 
story building. We will show you that this was in violation of the 
terms of the policy. We will show you also that the baling ma¬ 
chine which the tenant of the plaintiff used in baling this excelsior 
was operated by a gasoline engine.—” 

Whereupon the following occurred: 

Mr. Sheehy (interposing): “Just a moment, Mr. Jones. Do 
I understand your Honor’s ruling to cover that he may show any 
violation of the provisions of the contract under the general issue 
plea?” 

The Court: “No; I have not gone that far yet.” 

Mr. Sheehy: “Well, he is proceeding to go the whole gamut 
in the statements that he is making. I would like to know the 
limits of the Court’s ruling.” 

Mr. Jones: “I would like to ask leave, if your Honor please, to 
file those pleas.” 

The Court: “No; I have passed on that. Do you think that it 
is advisable for your case to make this statement anyway? Do you 
think it is an advisable time to make your statement to the jury?” 

Mr. Jones: “If your Honor please, I will reserve my statement.” 

Mr. Sheehy: “I can not, of course, compel him to go on but I 
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ma S n e g c“rt he “0fwe will cross that bridge when we get 

t0 Mr Jones: “I will reserve my statement at the present time, if 
your Honor please, and take my chances. 

The Court: “Yes, sir. 

Whereupon the plaintiff, to.sustain‘ *e ism*on ^artjoined, 

offered as a witness Joseph J. Insurance Department 

sworn, testified that he was a c erk in the insura y 

’ of the District of Columbia and asa part 01 i ^ Com . 

29 i/ 2 has custody produced and the same 

were dSfSSM 

out objection a duphcate of the hcense n .. he of Columbia 

transact the business of fi * a j g0 the certificates of 

for the year te f. n " in ^ tV M u\'\n Suran ce” Commissioner, appointing 
the defendant, filed with the Mum tion of t he in- 

E. J. Walsh as its principal agentYor the , he defen dant 

surance business in the Pi® r \ f„ r t he years beginning May 1st, 

l 0 9?6°, r May May let, 1918, there was no cross-ex- 

amination. , that it is doing business in this 

^ ““ p ”' icy ' 

Thereupon the “ 

J. Walsh, who being first duly sworn,^ a t he ^ 0 f Milwau- 

ager of the Northwestern a m ‘ wbo j s referred to in the 

kee and that he is the ea™e • • Insurance Commissioner; 

documents produced from the office of that the sign ature 

(after having been shown the po y , , g giRnatur e and that the 

thereon “E. J. Walsh, Man g witness thereupon produced in 
policy was issued by his office - the plaintiff, a notification of 

response to questions by ^o' 111 f rnm the plaintiff to the defendant, 
the fire dated September 14,1918 ^“^Ccniber 7, 1918, sub- 
the sworn statement or , nla i nt iff and a letter from the at- 

mitted to the defendant bv _plau^^ 1918> submitting the 
torneys for the plaintiff, dated testified that he could not 

proof of loss. The ^he dcTendtnt, dated September 

produce a letter from J e P, i n f tbe communications in the 

ecucmination. 

Thereupon the plaintiff B^na^Leon^d £ed fi himself 
293/4 as a witness inhw ownbeh M d > 2817 ^ street, North- 

SJi* F »™ a - 
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half Street, Southwest; that he is the owner of the premises No. 438 
Second Street, Southwest, which is located on Lot 14 in Square 582; 
that he was the owner of said premises on the 17th day of March, 
1917, and had been the owner thereof in all the meantime; that the 
improvements on said premises consist of a brick stable two stories 
high, thirty feet wide and seventy feet long, fronting on the alley 
in the rear and a brick and frame dwelling fronting on the street; 
that he had taken out fire insurance on said premises from the North¬ 
western National Insurance Company and that the policy exhibited 
to him was the policy issued by the company; that he had paid the 
premium of $29.25 which the policy called for and that no part of 
the premium had ever been refunded to him; that he had never 
received from the company any notice that the policy had been 
canceled and that it would not be liable under it. The policy of 
insurance was thereupon offered and admitted in evidence and read 
to the court and jury and is in words and figures as follows: 

“No. 158,822. 

The Northwestern National Insurance Company of Milwaukee, 

Wisconsin. 

Amount, $3,000. Premium, $29.25. 

Rate, 35 x 2, 70; 50 x 2%, 1.25. 

In consideration of the Stipulations herein named and of Twenty- 
nine and 25/100 Dollars Premium Does insure Bernard Leonard 
for the term of three years from the 31st day of March 1917, at noon, 
to the 31st day of March 1920, at noon, against all direct loss or 
damage by fire, except as hereinafter provided, to an amount not 
exceeding Three Thousand and No/100 Dollars, to the following 
described property while located and contained as described herein, 
and not elsewhere, to-wit: $1,500 on the two story roof frame and 
brick dwelling house, with additions, including plate and stained 
glass, heating apparatus, plumbing, gas fixtures, wall and ceiling 
decorations, window and door screens, storm doors and all permar 
nent fixtures contained therein, situate No. #438 Second St. S. W., 
Washington, D. C., $1,500 on the two story brick stable (private 
business) situate in the rear of the above dwelling. Wood 
30 sheds and fencing not insured under this policy unless spe¬ 
cifically mentioned. 

New York Standard Lightning Clause. 

This policy shall cover any direct loss or damage caused by light¬ 
ning (meaning thereby the commonly accepted use of the term 
Lightning, and in no case to include loss or damage by cyclone, 
tornado or windstorm) not exceeding the sum insured, nor the inter¬ 
est of the insured in the property, and subject in all other respects 
to the terms and conditions of this policy. Provided, however, if 
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there shall be any other insurance on said property this company 
shall be liable only pro-rata with such insurance for any direct loss 
by Lightning, whether such other insurance be against direct loss 
by Lightning or not. 

Attached to and forming a part of Policy No. 158,822 issued by 
the Northwestern National Insurance Company, of Milwaukee, Wis. 

E. J. WALSH, 

Manager. 

Reduced Rate Average Clause. 

In consideration of the reduced rate at which this policy is written 
it is expressly stipulated and made a condition of this contract that 
this company shall be liable for no greater proportion of any loss 
than the amount hereby insured bears to 80 per cent-., of the actual 
cash value of the propertv described herein at the time when such 
loss shall happen, nor for more than the proportion which this 
policv bears to the total insurance thereon ; provided, ho\ve\ er, that 
if the aggregate claim for any loss shall not exceed five (5) per cent, 
of such actual cash value, no special inventory or appraisement of 
the undamaged property shall be required. 

If this policy be divided into two or more items,. the foiegoing 
conditions shall apply to each item separately; and if two or more 
buildings or their contents be included in a single item, the applica¬ 
tion of the provision as to special inventory or appraisement shall be 
limited to each building and its contents. 

Vacancy Permit. 

Permission is hereby granted for the premises covered by this 
policy to be unoccupied at any time without prejudice to this in¬ 
This policy is made and accepted subject to the foregoing stipula¬ 
tions and conditions, and to the following stipulations and condi¬ 
tions printed on the back hereof, which are hereby specially referred 
to and made a part of this policy, together with such other pro¬ 
visions, agreements or conditions as may be endorsed hereon or 
added hereto; and no officer, agent or other representative of this 
Company shall have power to waive any provision or condition of 
this policy except such as by the terms of this policy may be the 
subject of agreement endorsed hereon or added hereto; and as.to 
such provisions and conditions no officer, agent or representative 
shall have such power or be deemed or held to have waived such pro¬ 
visions or conditions unless such waiver, if any, shall be vwitten 
upon or attached hereto, nor shall any privilege or permission af¬ 
fecting the insurance under this policy exist or be claimed by the 
insured unless so written or attached. 

Provisions required by law to be stated in this policy Lius policy 

is in a stock corporation. 
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In witness whereof, this Company has executed and attested these 
presents, but this policy shall not be valid until countersigned by 
the duly authorized agent of the Company at Washington, D. C. 

WILFORD M. PATTON, 

President. 

JOSEPH H. HUEBL, 

Secretary. 


Countersigned at Washington, D. C. this 17th day of 
March, 1917. 

E. J. WALSH, 

Manager. 


This company shall not be liable beyond the actual cash value 
of the property at the time any loss or damage occurs, and the loss 
or damage shall be ascertained or estimated according to such actual 
cash value, with proper deduction for depreciation however caused, 
and shall in no event exceed what it would then cost the insured 
to repair or replace the same with material of like kind and quality; 
said ascertainment or estimate shall be made by the insured and 
this Company, or, if they differ, then by appraisers, as hereinafter 
provided; and, the amount of the loss or damage having been thus 
determined, the sum for which this company is liable pursuant 
to this policy shall be payable sixty days after due notice, ascertain¬ 
ment, estimate and satisfactory proof of the loss have been received 
by this company in accordance with the terms of this policy. It 
shall be optional, however, with this company to take all or any 
part of the articles at such ascertained or appraised value, and also 
to repair, rebuild or replace the property lost or damaged with other 
of like kind or quality within a reasonable time on giving notice, 
within thirty days after the receipt of the proof herein required, of 
its intention so to do; but there can be no abandonment to this 
company of the property described. 

This entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact, or cir¬ 
cumstance concerning this insurance or the subject thereof; or if 
the interest of the insured in the property be not truly stated herein; 
or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, whether 
before or after a loss. 

This entire policy, unless otherwise provided by agreement en¬ 
dorsed hereon or added hereto, shall be void if the insured now has 
or shall hereafter make or procure any other contract of insur¬ 
ance, whether valid or not, on property covered in whole or in 
part by this policy; or if the subject of insurance be a manufac¬ 
turing establishment and it be operated in whole or in part at night 
later than ten o’clock, or if it cease to be operated for more than ten 
consecutive days; or if the hazard be increased by any means within 
the control or knowledge of the insured; or if mechanics be em¬ 
ployed in building, altering or repairing the within described prem¬ 
ises for more than fifteen days at any one time; or if the interest 
of the insured be other than unconditional and sole ownership; or 
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if the the subject of the insurance be a building on ground not 
owned by the insured in fee simple, or, if the subject of — 
be Dersonal property and be or become encumbered by a chattel 
mortgage * orif with the knowledge of the insured, foreclosure pio- 
ceedings be commenced or notice given of sale of any property 
covered bv this policy by virtue of any mortgage or trust deed, 01 
if any change, other than by the death of an insured take place in the 

interest title or possession of the subject 0 ^ ins !J r ®? ce , ex , ' . 
change’of occupants without increase of hazard) whether by leg. 
nrocels or judgment or by voluntary act of the insured or other- 

ifi&su cj-v- 

mite^ 0 ^her 0n fireworks V \asoHne^greek ll fire ) gunpowder “feeding 

twenty-five pounds in quantity, nap-tha, nitro-glycenne or other «- 

irs v&ttjrsr'jsa 

(“whSTlast may be used for lights and kept for sale according to 
law but in quantities not exceeding five barrels proyKled it be dravn 
j i flrnn o filled bv daylight or at a distance not less than ten e 
frorn artificial light) ; or if a building herein descnbe^ whether in 
tended for occupancy by owner , or tenant be or Become 
^9 vacant or unoccupied and so remain foi ten day . 

im Thfs la companTshall not be liable for loss to accounts, bills cm- 

scripts, medals, models, patterns, pictures scientific spparaUis ’g ^ 
store or office furniture or fixtures, bcq P^.^Xe^estroved by 

of baMinp « by i’SESETtE 3 

of plate glass, frescoes and decorations than. that whichi ttas policy 
shall bear to the whole insurance on the ^'^mg descnbed. 

If an application, survey, plan or description of property 
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ferred to in this policy it shall be a part of this contract and a war¬ 
ranty by the insured. , . 

In any matter relating to this insurance no person, unless duly 

authorized in writing, shall be deemed tha agent of this company. 

This policy may by a renewal be continued under the original 
stipulations, in consideration of premium for the renewed term, 
provided that any increase of hazard must be made known to this 
company at the time of renewal or this policy shall be void. 

This policy shall be canceled at any time at the request ot the 
insured; or by the company by giving five days’ notice of such 
cancellation. If this policy shall be canceled as hereinbefore pro¬ 
vided, or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this 
policy or last renewal this company retaining the cus-mary short 
rate; except that when this policy is canceled by this company by 
giving notice it shall retain only the pro rata premium. 

If with the consent of this company, an interest under this policy 
shall exist in favor of a mortgagee or of any person or corporation 
having an interest in the subject of the insurance other than the 
interest of the insured as described herein, the conditions herein¬ 
before contained shall apply in the manner expressed in such pro¬ 
visions and conditions of insurance relating to such interest as sha 1 
be written upon, attached, or appended hereto. . « 

If property covered by this insurance is so endangeied by re as 
to require removal to a place of safety, and is so removed that part 
of this policy in excess of its proportion of any loss and ol the value 
of the property remaining in the original location, shall for the en¬ 
suing five days only, cover the property so removed in the new loca¬ 
tion* if removed to more than one location such excess ot this policy 
shall cover therein for such five days in the proportion that the 
value in any one such new location bears to the value in all sue 1 
new locations; but this company shall not, in any case of removal, 
whether to one or more locations, be liable beyond the proportion 
that the amount hereby insured shall bear to the total insurance on 
the whole property at the time of fire, whether the same cover in 

new location or not. . . e , 

If fire occur the insured shall give immediate notice ol any loss 

thereby in writing to this company, protect the property from fur¬ 
ther damage, forthwith separate the damaged and undamaged per¬ 
sonal property, put in the best possible order, make a complete 
inventory of the same, stating the quantity and cost of each 
33 article and the amount claimed thereon; and within sixty 
days after the fire, unless such time is extended in writing 
by this company, shall render a statement to this company, signed 
and sworn to by said insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire; the interest of 
the insured and of all others in the property; the cash value of 
each item thereof, and the amount of loss thereon; all encumbrances 
thereon; all other insurance, whether valid or not, covering any of 
said property; and a copy of all the descriptions and schedules m 
all policies; any changes in the title, use, occupation, location, pos- 
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session or exposures of said property since the issuing of this policy ; 
bTXom and for what pu/pose any budding herem descrAed and 
the several parts thereof were occupied at the time of nre, a 
shalf furnish, if required, verified plans and specifications of y 
building fixtures or machinery destroyed or damaged; and shall 
also if Required, furnish a certificate of the magistrate or notary 
public (no q t interested in the claim as a creditor or otherwise no 
related to the insured) living nearest the place of fire, stating that 
he has examined the circumstances and believes the insured ha 
honestly sustained loss to the amount that such magistrate or notary 

PU The insured, a/often as required, shall exhibit to any person desig- 
nated bv this company all that remains ot any property lieiein de- 
scribed, and submit to examinations under oath by any-person 
bv this company, and subscribe the same; and as often as requ , 
shall produce for examination all books of account, bills invoices 
and other vouchers, or certified copies thereof if originals be lost, at 
such reasonable place as may be designated by this company or 
representatives, and shall permit extracts and copies thereof to be 

m fn'the event of disagreement as to the amount of loss the same 
shah as above provided, be ascertained by two competent and dis¬ 
interested appraisers, the insured and this company each selecting 
Insmil the^two so chosen shall first select a competent and disin¬ 
terred umpire; the appraisers together shall estimate tmd^- 
praise the loss, stating separately sound valucsaiddamage d, 
f^lincr to acrree shall submit their differences to the umpire, ana 
the award in writing of any two shall determine the amount of such 
lSs the parties thereto shall pay the appraiser respectively selected 
bTihem and shall bear equally the expense of the appraisal and 

UB Th7 company shall not be held to have waived any provision or 

as?i'SrSJsar srsrs 

satisfactory proof of the loss herein required have been leceived y 
this company, including an award by appraisers when appraisal has 

^TThis^onmany shall not be liable under this policy for a greater 
proportton or^y loss on the described property or for loss by and 

2cy“r oUhf^tribution tobe made by this company in easeof 
loss may be provided for by agreement or condition written hereon 
oTattached or appended hereto Liability for re-insurance shall be 

88 iFThiSmp^htlTZm that the fire was caused by the act or 
neglect o^any person or corporation, private or municipal, this com- 
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pany shall on payment of the loss, be subrogated to the extent of such 
payment to all right of recovery by the insured for the loss resulting 
therefrom, and such right shall be assigned to this company by the 
insured on receiving such payment. . 

No suit or action on this policy, for the recovery of any 
shall be sustainable in any court of law or equity until after full 
compliance by the insured with all the foregoing requirements, nor 
unless commenced within twelve months next after the fire. 

34 Wherever in this policy the word “insured” occurs, it shall 

be held to include the legal representatives of the insured, 
and wherever the word “loss” occurs, it shall be deemed the equiva¬ 
lent of “loss or damage.” 

If this policy be made by a mutual or other company having spe¬ 
cial regulations lawfully applicable to its organization, membership, 
policies or contracts of insurance, such regulations shall apply to and 
form a part of this policy as the same may be written or printed 
upon, attached, or appended hereto. 

Provisions Required by Paw to be Stated in This Policy. 

Section 121a. Appointment of umpire by court. When, in the 
event of any loss or damage to property in this State described in 
any policy of fire insurance and covered thereby, the ascertainment 
of the amount of any such loss or damage is, as provided in the 
policy, to be determined by appraisers, one selected by the company, 
the other by the insured, and the two so chosen shall have failed or 
neglected for a space of ten days after both have been chosen, to 
agree upon and select an umpire, it shall be lawful for either the 
insured or the company to apply to any court of record in the county 
in which the property is or was located, on five days’ notice in writing 
to the other party of his or its intention so to do, to appoint a com¬ 
petent and disinterested umpire. Any such notice in writing when 
served by the insured, may be served upon any local agent of the 
company, and the said court shall, on proof by affidavit of the fai ure 
or neglect of the said appraisers to agree upon and select an umpire 
within the time aforesaid, and of the service of notice aforesaid, forth¬ 
with appoint a competent and disinterested person to act as umpire 
in the ascertainment of the amount of said loss or damage, and the 
acts of the umpire so appointed shall be binding upon the insured 
and the company to the same extent as if such umpire had been 
selected in the manner provided for in said policy of insurance. 

Thereupon the witness further testified that a fire occurred on the 
12th dav of September, 1918, in the stable of the premises 438 Second 
Street Southwest; that the fire occurred near the door leading to the 
allev and went up the elevator to the second floor and to the roof; 
that he gave notice of the fire to the insurance company; that he 
went down to examine the premises a day or so after the fire flnd 
that on this occasion he saw several bales of scorched excelsior. 1 he 
witness then identified the notice sent to the company and the same 
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was offered and admitted in evidence and read to the court and jury, 
as follows: 

“September 14, 1918. 

Northwestern National Insurance Company, 

Washington, D. C. 


Gentlemen : 


I wish to report fire in 
No. 158,822. 

Very truly, 


the rear of 438 2nd Etreet, S. W., policy 


B. LEONARD & COMPANY.” 


The witness also identified his signature to the sworn statement 
or proof of loss produced by the witness Edward J. Walsh, 
35 and further testified that he had had the damage done to the 
stable by the fire repaired; that he actually paid out in money 
as the cost of the repairs $1,129.61; that the work was done by Mr. 
Riddle; that he obtained bids from others; that he got one bid from 
a man named Scott. The witness than identified the bid he re¬ 
ceived from Scott and the same was offered and admitted in evidence, 
without objection, and read to the court and jury as follows: 


November 25, 1918. 

I hereby agree to repair the fire damage on stable in rear of 438 
2nd street, S. W., including roof, elevator, windows, and all other 
needed repairs, for the total sum of $1,117. It is understood that the 
above bid is to include all material of first class quality and all labor. 
Very truly yours, 

J J. W. SCOTT.” 


The witness then further testified that he did not give the work 
to Scott because he left the city; that he had made demand upon 
the company for the payment of the loss under the policy but that 
it had never paid the loss; that during the time the policy had been 
in force there had been no encumbrances on the property and that 
no one besides himself had any interest in it; that no demand was 
ever made upon him for the appointment of appraisers to determine 
the amount of the loss, nor for the ap-ointment of an umpire; that 
the stable w r as occupied at the time of the fire by a Mr. Larimer with 
whom he had a written contract of tenancy; that Larimer was in 
possession of the premises under that contract on the 12th day of 
September 1918. The witness thereupon identified the contract. 
Said contract was offered and admitted in evidence, without objec¬ 
tion, and was read to the court and jury, and is a landlord and tenant 
agreement, dated June 20, 1917, between Bernard Leonard and Ben¬ 
jamin F. Lindas, trading as B. Leonard <fe Co., party of the first part, 
and Larimer Bag Co., party of the second part, for the rental by the 
month of the “premises known as No. 438 2d St. S. W., in said City 
(the same being a stable).” Said contract also provides as follows: 

“And the said party of the second part has agreed to take and does 
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hereby take and hold said premises as tenant by the month at the 
said rent, payable as aforesaid, and that they will pay the 
36 water rent and gas bills as they become due, and that they 
will not sublet or assign the said premises, or any part thereof, 
or carry on any business therein except that of a stable without the 
written consent of the said lessor, or use the same for any disorderly 
or unlawful pu-pose.” 

If any business “except that of stable” is carried on the tenancy 
determines. The contract is signed for the Larimer Bag Co. by 
C. S. Larimer. 

The witness then further testified that he had been engaged in the 
real estate business in South Washington for the past thirty-six years; 
that he is President of the Enterprise Serial Building Association 
and has been one of its appraisers almost since its organization about 
twenty or thirty years ago; that the stable was two story brick build¬ 
ing thirty feet wide and seventy feet long and had an elevator in it; 
that on September 12, 1918, when the fire occurred the stable was 
worth about three thousand dollars; that at no time while this policy 
of insurance was in force did he have any other insurance on said 
property or any part of it. 

On cross-examination the witness further testified that Benjamin 
F. Lindas, who was a member of the firm of B. Leonard & Co., was 
his nephey; that the tenant of this property brought the rent to 
his office fthat he never knew Mr. Lindas to go there to collect the 
rent; that he himself never went there to collect it; that the rent 
received from the property was not divided with Mr. Lindas; that 
Mr. Lindas had no interest in the property; that he and Mr. Lindas 
divided the earnings of the business—the commissions on the rents, 
that he collected about three or four thousand dollars a month of his 
own rents and that he divided five per cent on that and all the others 
with his nephew; that he went down there a few days after the fire; 
that he saw several bales of excelsior; that he did not have any con¬ 
versation with Mr. Larimer at that time; that he did not say to Mr. 
Larimer on the occasion of that visit that if he had known the pur¬ 
pose for which this property was being used that he would have 
changed his insurance; that he did see excelsior there but did not 
see a gasoline engine there; that he did not know the premises were 
not being used as a stable until then, which was after the 
37 fire; that he is a sort of an agent for insurance but does not 
write any insurance himself; that never read a policy in his 
life. The proof of loss, (produced by the witness E. J. Walsh and 
heretofore identified by this witness) was thereupon offered in evi¬ 
dence by counsel for the defendant, admitted and read to the court 
and jury as follows: 

“November 7, 1918. 

I hereby make the following statement of facts in regard to fire 
that occurred at 438 second street, S. W.: 

The fire occurred on the afternoon of September 12, 1918. As 
far as I could learn the fire was caused by children in the alley 
throwing a lighted match or cigarette through an open window into 
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the stable. I am the sole owner of this property and there are no 
incumbrances on same and said property is not insured in any 

other company. . 

I wish to state further that the loss to the stable, including loss to 
elevator, roof, floors, uprights and other portions of the building 
amounts to $1,000. 

The building was rented as a stable to the Larimer Bag Company. 
There have been no changes in the possession, exposures or title to 
said property since the issuance of said policy. 

In witness whereof I have set my hand this 7th day of November, 

1918 ' BERNARD LEONARD. 

Subscribed and sworn to before me this 7th day of November 1918. 

BENJAMIN F. LINDAS, 

Notary Public, D. of C.” 

The witness then further testified that at the time the proof of loss 
was made out on November 7, 1918, he did not know that the policy 
required that there should be stated any change in the title, use, 
occupation, location, possession or exposures of said property since 
the issuing of the policy; that just as he stated in there is so; that 
there had been no changes to his knowledge in the possession, ex¬ 
posure or title to the premises since the issuing of the policy; that 
he did not know prior to the fire that it was not being used as a 
stable; that he did no know that the policy contained a provision that 
in the notice which he submitted to the company he should state 
by whom and for what purpose the building and the several parts 
thereof were used at the time of the fire; that he had ne^r read the 
policy; that he did not make out this statement; his nephew made 
it out and he read it over and signed it and whatever he said m the 
statement is right: that on November 7, 1918, when he made out the 
statement, he did not know what the property was being used 
38 for; that he did not know it was not being used as a stable; 

that he always thought it was being used as a stable; that Rob¬ 
ert Campbell was in possession prior to Mr. Larimer; that Mr. Lari¬ 
mer went into possession on the date of his lease, June 20. 

On re-direct examination the witness further testified that he 
thought there were a couple of letters written to the company about 
the matter and (upon being shown to him) identified a copy o a 
letter written to the company and dated September 25, 1918, (the 
original of which could not be produced by the witness \Valsh) tha 
this letter was written by his nephew bv his instructions. JLhe said 
letter was thereupon offered and read in evidence, without objection, 
to the court and jury, and is as follows: 
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Northwestern National Fire Ins. Co., 
Washington, D. C. 


“September 25,1918. 


Gentlemen : 


I am the owner of a stable in the rear of 438 2d Street S. W., in¬ 
sured in your company under policy No. 158822 for $1,500.00. 

In a fire that occur-ed there about two weeks ago the property 

was dam-ged to about the amount of $1,000. ini'? 

The property was rented under contract dated June 20, 1917 to 
the Larimer Bag Co., to be used as a stable. I understand however 
that the tenant used the place for the storage of his car and recently 
has been using it for the purpose of bailing excelsior. He made these 
changes in the use of the premises without my knowledge or absent. 

I am a local agent for the Company and control some $500 or 
$600 a year in premiums. I trust you will give this matter early 
attention and advise me just what adjustment of the loss will be 

made. 


Very truly yours, 


BERNARD LEONARD.” 


The witness further testified that he did,, therefore, notify the 
company that there was excelsior on the premises. 

On re-cross examination the witness testified that he wrote the last 
paragraph of the letter of September 25, 1918, to the effect that e 
was a local agent for the company and controlled some $500 or $600 
a year in premiums to adjust matters. 

Thereupon the plaintiff offered as a witness in his behalf Edwin 
W. Riddle, who, having been first duly sworn, testified that he 

resides at 818 New Jersey Avenue, N. W., a ^ 0 ls 0 a , c ^ r P en . ter G ; "JP 
he made the repairs on the stable at 438 2nd Street, o. W., 
39 shortly after the fire; that he had to lay nearly an entire new 
floor on the first story above the ground, and nearly a new 
roof; the cover of the roof was entirely new; new joists were put in 
where necessary and new girders were placed under the roof to carry 
the rafters; that he repaired the elevator and replaced sash and win¬ 
dow frames where burned beyond repair ; that new material was used 
only where absolutely necessary and that all old material that could 
be used was used. There was no cross-examination. 

Thereupon the plaintiff offered as a witness in his behalf Vincent 
A. Sheehy, who, having been first duly sworn, testified that the plain¬ 
tiff had turned the matter over to him for the purpose of obtaining 
an adjustment with the insurance company if possible; that he went 
to the office of the company to see Mr. Walsh several times but never 
found him in; that he thereupon wrote a letter on the 7th of Novem¬ 
ber 1918 and that Mr. Walsh called him up in response to this let¬ 
ter* that they had some conversation on the telephone in regard to 
it and Mr. Walsh invited him to his office the next day to discuss the 
matter; that he called on Mr. Walsh the next day about 11 oclock 
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and they had hardly passed the time of day when Mr. Walsh stated 
that they did not propose to recognize any liability whatever under 
the policy and that they proposed to treat it as absolutely void; that 
he asked him why and the only reason he assigned was- 

Whereupon the defendant, by its counsel, objected to the witness 
stating the reason assigned by Mr. Walsh for refusing to recognize 
any liability under the policy upon the ground that the same was in¬ 
admissible. Counsel for the plaintiff then stated that the testimony 
was offered for the purpose of showing that the company, through 
its general agent and proper officer, had assigned a reason for the 
refusal to pay the loss and that not having based the refusal to pay 
upon a defective or i-sufficient proof of loss, it could not, at the trial 
take advantage of any defect or insufficiency, if any, in the proof of 
loss. But the court sustained said objection and rejected said 
40 evidence; to which ruling of the court the plaintiff, by his 
counsel, then and there excepted and prayed the court to note 
said exception on its minutes which was accordingly done then and 
there. 

Whereupon, after the proceedings and rulings hereinbefore set 
forth, which are heerby referred to and made a part hereof, the wit¬ 
ness further testified that Mr. Walsh stated the reasons why the com¬ 
pany would refuse to pay and that he then said to Mr. Walsh that 
he was sorry that he had brought him up there to tell him that 
when he could have told him on the telephone yesterday but as long 
as that was his attitude in the matter he desired to hand him the 
sworn statement which the policy required Mr. Leonard to furnish 
the company and he thereupon handed to Mr. Walsh the proof of 
loss, which is already in evidence, together with a letter. The wit¬ 
ness then identified the letter and the same was offered and admitted 
in evidence, without objection, and read to the court and jury as 
follows: 

“November 8, 1918. 

The Northwestern National Insurance Company of Milwaukee, 

Wisconsin. 

Gentlemen : 

By direction of and as attorneys for Bernard Leonard the person 
insured under policy No. 158,822, issued by your company on 
stable in rear of premises No. 438 Second Street, S. W., in the City 
of Washington, D. C., recently damaged by fire and of which fact 
your company has heretofore been duly notified, we beg to hand 
you, herewith, the sworn statement of Mr. Leonard of and con¬ 
cerning said fire and required to be made by him under the terms of 
the said policy or contract of insurance. 

Very truly yours, 

SHEEHY & SHEEHY.” 


There was no cross-examination. 

Thereupon the plaintiff announced his testimony closed and the 
defendant, through its counsel, moved the court to direct the jury to 
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return a verdict for the defendant but the court refused to grant 

said motion. _ . , 

Whereupon the counsel for the defendant proceeded to conclude 

his opening state- of the case, to which statement the plaintiff, by 
his counsel then and there objected upon the ground that the de¬ 
fendant had already made its opening statement, but the court over¬ 
ruled said objection and allowed said opening statement to 
41 be made; to which ruling of the court the plaintiff, by his 
counsel then and there excepted and prayed the court to note 
said exception on its minutes which was accordingly done then and 

there 

Whereupon, after the proceedings and rulings hereinbefore set 
forth, which are hereby referred to and made a part hereof, counsel 
for the defendant proceeded to conclude his opening statement of the 

case. 

Thereupon the defendant to maintain the issues on its part joined, 
offered as a witness in its behalf Cassius S. Larimer, who, having 
been first duly sworn, testified that he is the same Mr. Larimer men¬ 
tioned in the lease with B. Leonard & Company and still is a tenant 
of the company; that at the time of the fire the property was used 
for excelsior and bags; there was also machinery in the building, 
steel baler and gasoline engine, bag cleaning machine, scales, 
miscellaneous; that at the time of the fire there was no bag cleaning 
machine in there; that it was put in after that; the gasoline engine 
was used to run a steel hay baler; that he did not own any horses an 
never used the building as a stable; at the time of the fire there was 
in the building about a car load of excelsior, about ten or twelve 
bales of loose excelsior and about ten or fifteen thousand burlap 
bags; that he had not been doing any baling on that particular day; 
the gasoline for the engine was kept in the base of the engine; that 
he had several conversations with Mr. Leonard after the fire, he pre¬ 
sumed within ten days. The witness was then asked the following 
questions and gave the following answers: 


By Mr. Jones: 

a Q Do you remember anything that was said by Mr. Leonard.^ 

A. No; I could not state definitely. 

Q. Do you recollect whether anything was said about the purpose 
for which you had been using this property ? A. Well Mr. Leonard 

under oath I couldn’t say this, but- — 

Q. To the best of your recollection. A. Well, to the best of 
my recollection I think Mr. Leonard said that if he had known 
42 the character of the material stored he would have seen that 

his policy was changed.” . , , , 

On cross-eazmination the witness further testified that he had 
never kept any horses; that the signature to the rent agreement shown 
him (heretofore offered in evidence) was his signature; that he did 
not rent the place for a stable; he did not rent it as a stable, he 
rented the stable; what you would call it and what he calls it might 
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be different; it was immaterial to him; that he did not have a permit 
from the District authorities to operate a gasoline engine there; that 
he recalled having a conversation on the telephone with counsel for 
the plaintiff on the Saturday morning preceding the trial ; that he 
did not in that conversation refuse to give any information about 
the fire; that he said he would rather give it in court; that he did 
not refuse to give counsel for the plaintiff any information; that he 
was perfectly willing to give the information but—; that he did not 
recall counsel for the plaintiff asking him to tell the facts to him 
concerning the fire, whether they were for him or against him; 
that he does not think that he was asked that; that he does not 
recall what counsel for the plaintiff said; that he would not say 
that counsel did not ask him that, he was not in a position to sav 
that; that he did not say in that conversation that he was think¬ 
ing about suing Mr. Leonard for $500 damages himself; that he 
did not say that it was because Mr. Leonard refused to make some 
repairs to the building that he had agreed to; that he did not 
say it in that way; that he said through the failure of Mr. Leonard 
to do what he had agreed to do when he (witness) had doubled 
the rent his (witness’) loss had exceeded $500; that he thought 
he was entitled to it and that he said he should sue him; that he 
did not say in that conversation that if counsel would speak to Mr. 
Leonard about making those repairs it would make him more 
favorable to Mr. Leonard; he did not recall that counsel had told 
him that he would not offer him any inducement as to what he 
should say but that he wanted him to tell the facts as they were; 
that he recalled that he said that he did not think that Mr. Leonard 
had been fair with him and he does not think so; that in 
43 this conversation he did not tell counsel for the plaintiff 
that he had had Mr. Leonard before the Rent Commission 
but that they had thrown the case out; he said he had taken the 
case up with the Rent Commission; that was all he said; it was be¬ 
cause he could not get repairs made; the rent was doubled by his own 
agreement ; he said he would double the rent provided a good roof 
was put on; Mr. Leonard did not raise the rent; it was his (witness’) 
doings; that he told counsel for the plaintiff why he would not give 
him any information; that he lvould give him all the information 
he wanted when he came to court; that he said that was time enough, 
he did not give Mr. Jones any information only just to answer a 
few questions like he did yours (counsel for the plaintiff); that there 
was a reason why he did not answ T er your (counsel for the plaintiff s) 
questions and I told you; that he wanted to hold him (witness) to 
the telephone; that he was in a hurry; that his car was running at 
the curb and his w’ife w T as calling him back from the ‘phone and you 
(counsel for the plaintiff) commenced firing those questions at 
him and that he said he positively would not talk to him (counsel 
for the plaintiff); that he knew counsel for the plaintiff had been 
to his house the night before to see him; that he did not know that 
counsel had been down to this stable to see him; he did not get 
his message there. Whereupon the witness was excused. 
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The defendant thereupon offered as a witness in its behalf 
Charles P. Benns, w T ho, having been first duly sworn, according to 
law, testified that he is assistant Manager of the Underwriters’ 
Association of the District of Columbia, which is an association of 
insurance companies to control the agencies and fix rates in the Dis¬ 
trict of Columbia; that he is familiar with the fixing of rates; that 
there were two rates on the policy in this case; 35 times 2 is the com¬ 
putation of a three years premium on a frame dwelling, evidently 
referring to the front building, and 50 times 2*/2 the computation on 
the building in the rear for three years insurance; the two are com¬ 
bined to make the total premium $29.25. Whereupon the witness 
was asked the following questions and gave the following 
44 answers: 

By Mr. Jones: 

“Q. Can you from those figures tell me what the rate per $100 
is? A. The rate per $100 on the rear building- 

Q. Yes, sir; that is all I want. A. —for three years is a dollar 
and a quarter, or 50 cents for one year. 

Q. Now, then, assume Mr. Benns, that this stable was used for 
the storing of burlap bags and for the baling of excelsior and that 
in the baling of this excelsior a gasoline engine was used for the 
running of the hay baler, what would be the rate of insurance?” 

To this last question the plaintiff, by his counsel then and there 
objected on the ground that we are not concerned in this case with 
the question of rates but that the question was whether or not there 
had been an increase of risk or danger from fire, which is distinct 
from the question of rates, and experts are not admissible for such 
purpose; but the court overruled said objection and allowed the 
question to be put. To which ruling of the court the plaintiff by his 
counsel then and there excepted and prayed the court to note said 
exception on its minutes which was accordingly done then and there. 

Thereupon, after the proceedings and rulings aforesaid, which are 
hereby referred to and made a part hereof, the witness answered 
the question as follows: 

“A. The rate of insurance would be approximately the dollar 
and a quarter for one year instead of for three—approximately that. 
I am giving this without any rule to measure; simply as my opinion, 
from my familiarity with those things.” The witness further testi¬ 
fied that the records of his office show the rate on the building at the 
present time; that this record is made by regular inspectors in his 
office acting for all the insurance companies, but three or four, 
including the Northwestern National; that this record is made up 
from an inspection made upon May 8, 1919; that the present rate 
on the building is 84.8 cents instead of 50 cents it would be as a 
private business stable. 

Whereupon counsel for the defendant asked the witness the 
following question: 
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“Q. Do your records show the purpose for which this building is 
used at the present time?” 

45 To which question the plaintiff by his counsel then and 

there objected on the ground that the manner of using . e 
building at the present time was not competent and was immaterial 
when the fire happened three years ago; but the court overruled the 
objection and allowed the question to be put To which ruling the 
plaintiff by his counsel then and there excepted and prayed the court 
to note said exception on its minutes which was accordingly done 

Thereupon after the proceedings and rulings aforesaid, which are 
hereby referred to and made a part hereof, the witness answered the 

question as follows: 

“A Our inspector’s report states: Two story ordinary brick build¬ 
ing: sole tenant, Larimer Bag Company. First floor: storage of 
bags cleaned, loose or baled. Cleaning room with motor operated 
blower, metal and wood inclosed. Second floor: storing room for 
bags; six hands. Cleaning room for bags, motor operated blowei, 

stock of bags.” 

There was no cross-examination. 

Thereupon the defendant offered as a witness in its behalf James 
L. Parsons, Jr., who having been first duly sworn according to law, 
testified that he has been a builder for twenty years and is familiar 
with the value of buildings; that he had cxamined the property m 
the rear of premises 438 2nd Street, S. W., inside and out, last week. 
Whereupon the following occurred: 

By Mr. Jones: 

“Q. In your opinion Mr. Parsons, what is the approximate value 
of that property as of September 12, 1918? 

Mr. Sheehy: I object to that, may it please the Court,jfSw 
has no facts before him to show what the condition of fflebmlding 
was in 1918 He sees the building now. A person sees this court 
house now If he were asked what this court house was worth three 
years ago it would be quite a different thing. It seems to me it is a 

little bit remote. , ,. . _ r : mp t w ;ii 

The Court: It is another case of taking a step at ame - . , , 

let it in for the present, and you will have to connect it up with t e 
condition before P the firk I presume this brings in your 80 per cent 

clause, does it not? 

Mr. Jones: Yes, if your Honor please. 

The Court: You have got to go back to the date of that policy 

^m/J ones: Yes, I guess I have, if your Honor please. 

The Court : That may be one way to do it. I will overrule the 

objection for the present. 

Mr. Jones: I will change the question. 
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By Mr. Jones: 

Q. What, in your opinion, Mr. Parsons, is the value of 
46 that building to-day? 

Mr. Sheehy: I object to that. 

By Mr. Jones: 

Q. That is upon the date of your examination. 

The Court: I will overrule the objection for the present.’’ 

To which ruling of the court the plaintiff, by his counsel, then 
and there excepted and prayed the court to note said exception on 
its minutes which was accordingly done, then and there. After the 
proceedings and rulings, hereinbefore set forth, which are hereby 
referred to and made a part hereof, the witness answered the question 
as follows: 

“A. The sound value, $4,000.” 

On cross-examination the witness further testified as follows: 

By Mr. Sheehy: 

“Q. How did you get in there Mr. Parsons? A. The tenant 
showed me through. 

Q. Mr. Larimer? A. He was there at the time. 

Q. He was there and showed you through? A. He didn’t show 
me through. He opened the door and told me to go ahead.” 

Thereupon the defendant offered as a witness in its behalf 
Leonard V. Seib who, having been first duly sworn according to 
law, testified that he is the Fire Marshal; that he recollected the fire 
which took place in the rear of premises No. 438 2nd Street South¬ 
west, on September 12, 1918; that he went there the following day; 
it was used by the C. S. Larimer Company for the storage of excelsior 
and reclaiming of old bags at that time; they had a baling press 
there; the Government was getting large amounts of furniture and 
they were hauling away the excelsior and baling it there; they had 
a small gasoline engine that held five gallons of gasoline, engine 
that ran this heavy press; it was setting out on the floor not in a fire 
proof compartment; that was a violation of the regulations; it was 
setting right in the centre of the first floor. 

On cross-examination the witness testified that he had two con¬ 
versations with the counsel for the plaintiff. Whereupon the follow¬ 
ing took place: 

By Mr. Sheehy: 

47 “Q. Do you recall a conversation that I had with you 

probably a week or so ago; the second conversation? A. You 
were there twice; yes, sir. 



_ 
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Q. Didn’t I state to you that the insurance company was claiming 
that there was a gasoline engine on these premises and that I would 
like to know whether there was or not, and didn’t I ask you if in 
your inspection you saw any thing of a gasoline engine on those 
premises, and didn’t you tell me that you went down to the fire the 
next day by direction of Fire Marshal Nicholson, and that you did 
not see any evidence of a gasoline engine; that if there had been one 
there it had either been burned up or removed? Did you say that.' 
A. Didn’t I tell you that if you wanted to know that, to put me on 
the stand and I would answer you that question? I told you that 1 
wouldn’t let you cross-examine me in my office. You have been 

there twice. I told you that didn’t I? 

Q. That is not answering my question. A. I am answering it. 

Q. I want a specific answer. A. You have got it. 

Q. I will ask for a specific answer. A. T have answered it. 1 told 

you I would not answer you- XT 

Q. No; I am asking you if you did not say that to me. A. No, 

I did not say it to you. I was typewriting at the time, and 1 told 
you then—I said, “if you have got any questions to ask wait till 
I get on the stand and I will answer you those questions, and you 


went out. i* 

Q. Did you tell Mr. Jones that there was a gasoline engine there. 

Q. Yes; this gentleman here (indicating). A. No; he nevei 

asked me the question. , 9 

Q. Whom did you tell that there w’as a gasoline engine there. 

A. Nobody. , t u 

6. Didn’t I ask you if there was one there or not ? A. Do 1 ha\e 

to tell vou my business? I told you if you wanted to know that to 
put me on the stand and I would answer you that question. 

Q. Did I not, in the second conversation I had with you, ask you 
if you saw r anything of a gasoline engine on those premises. A. 
told you to put me on the stand and I would answer you that 

question. That is what I told you. 

Q I am not asking you about your telling me to put you on the 

witness stand. I am asking you if I asked you that question 
A Sure; you asked me that question and T answered you m that 
way I said “Put me on the stand, and I will answer that question. 


Thereupon the defendant offered as a witness in its belialt Jocelyn 
Z. Yoder who, having been first duly sworn according to law, testi¬ 
fied that he is an outside insurance man for the Northwestern 
National; that goes out and inspects buildings, collects premiums or 
adjusts losses or any thing that is ^^<me outside ; th£rt ^ 
examined the building in the rear of 438 2nd street, S. W which 
had been damaged by fire, the day after the fire; that ho found a 
gasoline engine in the centre of the rear part of the building and 
excelsior and burlap; that this engine was not inclosed as the build¬ 
ing regulations require; he saw there was no stable there nor no 
indication of a stable; that the only machinery he saw there was tins 
gasoline engine and, he thinks, a baling press. 
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48 On cross-examination the witness further testified that he 

inspected the premises once before when an undertaker was 
in there and used it as a stable; that he inspects the risk for the 
Northwestern National whenever told to do so; that he had no regu¬ 
lar duty about it; that from the 17th day of March, 1917, down to 
the 13th day of September, 1918, he had not inspected the risk on 
this building for the Northwestern National. 

Thereupon the defendant recalled as a witness on its behalf Cas¬ 
sius S. Larimer, who testified that he did not see any difference 
in the condition of the building as it now is, as compared with its 
condition at the time of the fire; there had been a prior fire that had 
charred the timbers; they were renewed to a certain extent and a 
new roof put on, and he thinks physically the building is in the 
same condition as it was prior. 

On cross-examination the witness further testified that there are 
no stalls in the building now; he had removed them to make it more 
convenient; there were stalls in the building when he rented it and 
probably half of them were in the building at the time of the fire; 
when he rented the building there were probably twelve or fifteen 
stalls in it; one side of it seemed to be left for wagons; when he 
rented it it was fixed up for horses and wagons and the fire destroyed 
a great many of the stalls. 

Thereupon the defendant called as a witness on its behalf the 
plaintiff Bernard Leonard, who testified that the tenant of the 
premises before Mr. Larimer was an undertaker named Campbell; 
that Mr. Campbell was a tenant of this building on the 17th day of 
March, 1917, the date of the policy, and that he used the building 
as a stable. » 

On cross-examination the witness further testified that Mr. Camp¬ 
bell was an undertaker; that he had horses and carriages of his own 
and used this building as a stable, keeping the carriages upstairs; 
there was an elevator to take them up. 

Whereupon the defendant announced its testimony closed. 

49 Whereupon the plaintiff Bernard Leonard, offered him¬ 

self as a witness in his own behalf in rebuttal and having 
been shown a landlord and tenant agreement (which had been pre¬ 
viously identified by the witness Larimer) identified it as the exist¬ 
ing landlord and tenant agreement between B. Leonard and Com¬ 
pany and the Larimer Bag Company for the occupation of these 
premises. The agreement was offered in evidence, admitted and read 
to the court and jury and is in all respects identical with the agree¬ 
ment previously admitted in evidence except that it is dated March 
20, 1919, and rents the premises to the Larimer Bag Company to be 
used only as a bag factory. 

On cross-examination the witness further testified that Mr. Lari¬ 
mer had remained in the premises since the original lease of June 
20,1917, and that no change had been made in the lease until March 
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20, 1919; that he had remained in under the old lease from the date 
of the fire to the date of the new lease. 

Thereupon the plaintiff recalled as a witness in his behalf Edwin 
W. Riddle, who testified that when he went to work there after the 
fire to make repairs it was undoubtedly a stable; that he found there 
horse stalls and the elevator to lift carriages to the second story; that 
there were originally about twenty stalls and that the elevator was 
was built for the purpose of lifting carriages; that when he left the 
building after having made the repairs to it he left it as a stable; the 
stalls were still there except one or two that Mr. Larimer had taken 
the sides off to put some little stuff of his own in. 

Thereupon the plaintiff offered in evidence a certified copy of Sec¬ 
tion 9, of Article 2, of the Police Regulations of the District of Co¬ 
lumbia, in force on the 12th day of September, 1918, and the same 
was admitted in evidence and read to the court and jury, the per¬ 
tinent part thereof being as follows: 

“Section 9. No quantity of cotton, hay, straw, flax, hemp, husks, 
rushes, oakum, rags, seaweed, jute, paper, rope or other vegetable 
fibre or wool hides or fur, when pressed or baled shall be stored or kept 
within any building within the District of Columbia, in quantities 
exceeding ten tons, unless kept in a building of fire proof con- 
50 struction, nor in any building unless equipped with a venti¬ 
lator or skylight with an area of at least ten per cent of the 
area of the roof, or upon an open space of ground surrounded by a 
wall constructed entirely of fire proof materials at least twelve feet 
high and twelve inches thick, unless upon the approval of the Com¬ 
missioners of the District of Columbia on the report of the Chief 
Engineer and Fire Marshal of the Fire Department, and the In¬ 
spector of Buildings, and of which approval a certificate shall have 
been issued. None of the articles herein enumerated shall be kept 
loose or not baled in quantities exceeding three hundred pounds, ex¬ 
cept in private stables where loose hay and straw may be kept in 
quantities not exceeding twenty-five hundred pounds; and except in 
stores where hay and stray are bought and sold, which may keep hay 
and straw based or pressed in quantities not exceeding twenty tons 
and loose and not baled or pressed in quantities not exceeding one 
thousand pounds; and such stores shall conform to the requirements 
above prescribed as to roof and skylight or ventilator, but not as to 
fire proof construction.” • 

Thereupon counsel for the plaintiff and defendant announced their 
testimony closed and this was all the evidence in the case. 

Whereupon the Court said: 

“Now, as I remember the testimony of Mr. Parsons, it was received 
on the theory that in some way it would subsequently be connected 
up. I do not see that is has been connected up and I will entertain 
a motion to strike that out, if you care to make. 
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Mr. Sheehy: I objected at the time, may it please the court. I am 
going to stand on it. 

Mr. Jones: I didn’t so understand your ruling. 

The Court: It doesn’t make any difference. Mr. Sheehy says he is 

going to stand pat.” 

Whereupon the defendant, by its counsel, moved the court to in¬ 
struct the jury to return a verdict for the defendant. To the grant¬ 
ing of this motion the plaintiff, by his counsel, then and there ob¬ 
jected upon the ground that there were sufficient questions of fact 
involved in the case to warrant its submission to the jury for their 
determination; but the court overruled said objection and granted 
said motion of the defendant. To which ruling and the granting 
of said motion by the court the plaintiff, by his counsel then and 
there excepted and prayed the court to note said exception on its 
minutes, which was accordingly done then and there. 

And thereupon the court instructed to jury to return a verdict for 

the defendant. 

51 Whereupon the plaintiff, by his counsel, prayed the court 

to sign and seal this bill of exceptions to have the same force 
and effect as if all the rulings and exceptions herein contained were 
set out in separate bills of exception, which is accordingly done, now 
for then, this Oct. 10 day of A. D., 1922. 

WILLIAM HITZ, [seal.] 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3919. Bernard Leonard, appellant, vs. Northwestern National In¬ 
surance Company of Milwaukee, Wisconsin, a corporation. Court of 
Appeals, District of Columbia. Filed Nov. 21, 1922. Henry W. 
Hodges, clerk. 
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Court of glppeate, ©(strict of Columbia 

January Term, 1923. 


No 3919. 


Bernard Leonard, Appellant, 


YS. 

Northwestern National Insurance Company of 
Milwaukee, Wisconsin, a Corporation, Appellee . 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

At the trial of this case in the Supreme Court of the 
District of Columbia, the Court, at the conclusion of 
all of the evidence, directed the jury to return a ver¬ 
dict in favor of the appellee, defendant below, and the 
judgment from which this appeal is taken was in due 

course entered. 

On March 17, 1917, the plaintiff was the owner of 
premises 438 Second Street, Southwest, in the District 
of Columbia. The premises were improved on the rear 




by a two-story brick stable building. On the afore¬ 
mentioned date the defendant issued to the plaintiff a 
policy of insurance, whereby it insured the plaintiff 
against loss or damage by fire to the improvements on 
said premises in the sum of Three Thousand Dollars 
($3000.00); of this amount Fifteen Hundred Dollars 
($1500.00) w as apportioned on the said stable building. 
The term of the policy was for three (3) years from 
noon March 31, 1917, and described the building as 
“two-story brick stable (private business).”(R. p. 19.) 
The premium was Twenty-nine Dollars and Twenty- 
five Cents ($29.25), v 7 hich was paid by the plaintiff. 

On the date of the issuance of said policy the prem¬ 
ises were occupied by an undertaker named Campbell, 
who used the premises as a stable and kept there a 
number of horses and carriages in connection with 
his private business. On June 20, 1917, two months 
and twenty days after the effective date of said policy, 
the plaintiff rented the stable to the Larimer Bag 
Company as a tenant by the month. , 

The Larimer Bag Company, in the conduct of its 
business, used the stable building for the storing of 
burlap bags and for the baling and storing of excelsior. 
It used a gasoline engine to operate a hay-baler, the 
gasoline being stored in the base of the engine. (R. p. 
31.) At no time after its occupancy were any horses 
or carriages kept in the building. 

On the 12th day of September, 1918, the building 
was damaged by fire and there was in the building at 
the time, about a carload of excelsior, about ten or 
twelve bales of loose excelsior, and about ten or fifteen 
thousand burlap bags (R. p. 31). 

After the fire plaintiff notified the defendant of his 
loss and demanded that the defendant reimburse him 
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by reason of said policy of insurance. The defendant 
after investigating the case and learning the purpose 
for which the building had been used, and also for 
other reasons which will be more fully set forth in 
the argument, denied any liability under its policy. 

ARGUMENT. 

THE TRIAL COURT RIGHTLY DIRECTED VER¬ 
DICT FOR DEFENDANT. 

Plaintiff’s seventh assignment of error is that the 
court erred in granting defendant’s motion to instruct 
the jury to return a verdict for the defendant, and as 
plaintiff says that this is the most serious question 
in the case, we will discuss it first. 

The defendant contends that there was no error 
committed by the lower Court in directing a verdict 
in its favor for the following reasons: 

In order to recover on the policy of insurance the 
plaintiff must show that he has complied with all the 
terms and conditions of the policy, for a compliance 
with its terms and conditions is a condition precedent 
to his right to recover from the defendant. 

In this connection the policy of insurance provided, 
among other things, that it would be void: 

1. In case of any fraud or false swearing by the in¬ 
sured touching any matter relating to this insurance 
or the subject thereof, whether before or after the loss. 
(R. p. 21.) 

2. If the hazard be increased by any means within 
the control or knowledge of the insured. (R. p. 21.) 

3. If any change, other than by the death of the in¬ 
sured, takes place in the interest, title, or possession 
of the subject of the insurance (except change of occu-* 
pancy without increase of hazard). (R. p. 22.) 
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4 . If (any usage or custom of trade or manufacture 
to the contrary notwithstanding) there be kept, used, 
or allowed on the above described premises, benzine, 
benzol, dynamite, ether, fireworks, gasoline, Greek fire, 
etc. (R. p. 22.) 

The policy also provides that within sixty (60) days 
after the fire the insured shall render a statement to 
the company, signed and sworn to, setting forth any 
changes in the title, use, occupation, location, posses¬ 
sion or exposure of said property since the issuing of 
the policy, by whom and for what purpose any build¬ 
ing therein described and the several parts thereof 
were occupied at the time of the fire. (R. p. 23.) 

The court will search the record in vain for any 
testimony by the plaintiff, or any witness offered on 
his behalf, showing that the plaintiff had complied 
with the above quoted provisions of the policy. In 
fact, under date of September 25, 1918, the plaintiff 
addressed a letter to the defendant in which he said, 
among other things: 

4 4 The property was rented under contract dated 
June 20, 1917, to the Larimer Bag Company to 
be used as a stable. I understand, however, that 
the tenant used the place for the storage of his 
car, and recently has been using it for the purpose 
of baling excelsior. He made these changes in 
the use of the premises without my knowledge or 
consent. 

I am local agent for the Company and con¬ 
trol some $500 or $600 a year in premiums. I 
trust you will give this matter early attention and 
advise me just what adjustment of the loss will 
be made.” (R., p. 29.) 




This letter in no way complied with the provisions 
of the policy which required that the insured furnish 
to the Company within sixty (60) days after loss a 
statement under oath showing any changes in the title, 
use, occupation, etc., of the building, or the purpose 
for which the building was being used at the time of 
the fire. That the plaintiff realized this is shown by 
the fact that on the 7th day of November, 1918, he 
rendered a formal proof of loss to the Company under 
oath, in which he stated the following: 

“The building was rented as a stable to the 
Larimer Bag Company. There have been no 
changes in the possession, exposure, or title to 
said property since the issuance of said policy/* 
(R. pp. 27-28.) 

Plaintiff’s letter of September 25, 1918, shows con¬ 
clusively that he knew the purpose for which the build¬ 
ing was being used, but, in his proof of loss, which he 
made under oath, he deliberately omitted any state¬ 
ment with regard thereto, and in fact stated that there 
had been no change in the possession, exposure or title 
to said property since the issuance of the policy. 

This court in the case of Insurance Compa/ny v . 
Lewis, 4 App. D. C., p. 66,1. c. 86, quoting from the case 
of Insurance Company vs. Coos County, 151 U. S., 
452, said: 

“For a comparatively small consideration the 
insurer undertakes to guarantee the insured 
against loss or damage, upon the terms and condi¬ 
tions agreed upon and upon no other, and when 
called upon to pay, in case of loss, the insurer, 
therefore, may justly insist upon the fulfilment 
of these terms. If the insured cannot bring him- 















self within the conditions of the policy, he is not 
entitled to recover for the loss. The terms of the 
policy constitute the measure of the insurer’s 
liability, and in order to recover, the assured 
must show himself within those terms; and if it 
appears that the contract has been terminated by 
the violation on the part of the assured of its con¬ 
ditions, then there can be no right of recovery. 
The compliance of the assured with the terms of 
the contract is a condition precedent to the right 
to recover.” (Italics ours.) 

Did the plaintiff use the property, or permit its use, 
for a different purpose from that provided in the 
policy of insurance ? That he did is shown conclusively 
by the uncontradicted testimony of the following wit¬ 
nesses. 

The witness Larimer, plaintiff’s tenant who occupied 
the building at the time of the fire, testified that he 
used it for the storing of burlap bags and the baling 
and storing of excelsior; that a gasoline engine was 
used to run a steel hay-baler; that the gasoline for the 
engine was kept in the base of the engine; that at the 
time of the fire there was in the building about a car¬ 
load of excelsior, about ten or twelve bales of loose 
excelsior, and about ten or fifteen thousand burlap 
bags. (R. p. 31.) 

The plaintiff Leonard, in his letter to the defendant, 
stated that he understood that his tenant, Mr. Larimer, 
used the building for the storing of his, Larimer s, 
automobile and for the purpose of baling excelsior. 
(R. p. 29.) 

The witness Seib testified that he was the Fire Mar¬ 
shal of the District of Columbia, and that he visited 
the premises shortly after the fire; that at the time 



of his visit there was a small gasoline engine sitting 
in the center of the floor, and that the Government 
was getting large amounts of furniture and they were 
hauling away the excelsior and baling it there. (R., 
p. 35.) 

The witness, Jocelyn Z. Yoder, testified that he 
visited the building the day after the fire and that 
he found a gasoline engine in the center of the rear 

part of the building, and excelsior and burlap. (R. p. 
36.) 

The plaintiff is of course bound to know the terms 
of the contract of insurance. Insurance Company v. 
Lewis, 4 App. D. C., 66; Insurance Company v % 
Coos County, 151 U. S. 452. And it makes no differ- 
ence whether or not the plaintiff had knowledge of 
any change in the use of the property for he is bound 
by the acts of his tenant if the tenant uses the prop¬ 
erty for any other purpose than that provided in the 
policy of insurance. The Supreme Court of the 
United States in the case of Insurance Company vs. 
Gunther, 116 U. S. p. 113, said: 

“One of the conditions of the policy is, that 
if the assured shall keep or use any of the pro¬ 
hibited articles without written permission, it 
shall be void; another is, that the articles named 
‘are not to be stored, used, kept or allowed on 
the above premises, temporarily or permanently, 
for sale or otherwise, unless with written per¬ 
mission endorsed on the policy,’ ” etc. 

“A violation of these prohibitions by anyone 
permitted by the assured to occupy the premises, 
is a violation by the assured himself. (Italics 
ours.) The Company stipulates that it will not 
assume the risk arising from the presence of the 
articles prohibited; and if they are brought upon 
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the premises in violation of the policy by one 
in whose possession and control the latter have 
been placed by the insured, he assumes the^risk 
which the Company has refused to accept /’ 

“It is equally unimportant that the respondent 
was ignorant that such business was carried on; 
the question whether a warranty had been broken 
can never depend upon the knowledge or igno¬ 
rance or intent of the party making it, touching 
the acts or the fact constituting the breach. 
Matson v. Farm Buildings Insurance Co. 73 
N. Y. 310.” 


The provisions in the policy prohibiting the use 
of the premises for certain purposes are absolutely 
distinct and separate from the condition which pro¬ 
vides that the policy shall be void “if the hazard be 
increased by any means within the control or know¬ 
ledge of the insured.” 

As said the Supreme Court of the United States 
in the case of Imperial Fire Insurance Company vs. 
Coos County, 151 U. S. p. 452,1. c. 463: 


‘‘It is entirely competent for the parties to 
stipulate, as they did in this case, ‘that this 
policy should be void and of no effect, it, witn- 
out notice to the company, and permission there¬ 
for endorsed hereon, * * * the premises shall be 
used or occupied so as to increase the risk, or 
cease to be used or occupied for the purposes 
stated herein; * * * or the risk be increased by 
any means within the knowledge or control ot 
the assured; * * * or, if mechanics are em¬ 
ployed in building, altering, or repairing the prem¬ 
ises named herein, except m dwelling houses, 
where not exceeding five (5) days m one year 

are allowed for repairs/ ” ,, rm, n 

“These provisions are not unreasonable, ine 


insurer may have been willing to carry the risk 
at the rate charged and paid, so long as the prem¬ 
ises continued in the condition in which the> 
were at the date of the contract; but the com¬ 
pany may have been unwilling to continue the 
contract under other and different conditions, and 
so it had a right to make the above stipulations 
and conditions upon which the policy or the con¬ 
tract should terminate. These terms and condi¬ 
tions of the policy present no ambiguity what¬ 
ever. The several conditions are separate and 
distinct , and wholly independent of each other . 17 
* * * (Italics ours.) 

“The condition that the policy should be void 
and of no effect if ‘mechanics are employed in 
building, altering, or repairing the premises 
named herein,’ without notice to or permission 
of the insurance company, being a separate and 
valid stipulation of the parties, its violation by 
the assured terminated the contract of the in¬ 
surer, and it could not be thereafter made liable 
on the contract without having waived that con¬ 
dition, merely because in the opinion of the 
court and the jury the alterations and repairs of 
the building did not, in fact, increase the risk. 
The specific thing described in the last condition 
as avoiding the policy, if done without consent, 
was one which the insured had a right, in its own 
judgment, to make a material element of the con- 
tract, and, being assented to by the assured, it 
did not rest in the opinion of other parties, court 
or jury, to say that it was immaterial, unless it 

actually increased the risk.” * * 

“But this condition, (with regard to the em¬ 
ployment of mechanics) being wholly indepen¬ 
dent of any increase of risk, its violation with¬ 
out the consent of the insurer, or waiver of the 
breach, annulled the policy.” 







The defendant also contends that the policy is void 
because, in the sworn statement required to be fur¬ 
nished the defendant by the plaintiff within sixty (60) 
days after the date of the fire, the plaintiff failed to 
notify the defendant that there had been a change 
in the use, occupation and exposure of said property 
and also because he failed to notify the defendant 
the purpose for which the premises were being used 
at the time of the fire. His letter of September 25, 
1918, shows, however, that there had been changes in 
the title, use, occupation, location, possession or ex¬ 
posure of said property since the issuing of the policy 
and that these facts were known to the plaintiff. 

This Court in the case of Dumas v. Insurance Com¬ 
pany , 12 App. H. C. p. 245, had before it the ques¬ 
tion as to what effect the false swearing by the as¬ 
sured would have on the policy. In that case, in¬ 
sured after the fire made an affidavit which she fur¬ 
nished to the insurance company, that she was the 
sole owner of certain property, when as a matter 
of fact the property was covered by a chattel mort¬ 
gage. The court, at p. 255, said: 

“But it is argued that there was no fraud in 
all of this on the part of the plaintiff, and that, 
therefore, she ought not to be precluded from 
recovery/* * * * 

“We do not so understand the law. It is un¬ 
necessary, and it would be a hopeless task to en¬ 
ter upon the dreary wilderness of judicial deci¬ 
sion upon the subject of insurance, with the view 
of deducing a ruling from it for our government 
in the present instance. Courts have sometimes 
been too astute in their search for reasons to main- 




tain the liability of insurance companies in the face 
of conditions limiting such liability. And yet, a 
contract of insurance in this regard is no different 
from other contracts; and the function of courts 
is to construe them, not to make them. In the ab¬ 
sence of statutory provisions to the contrary, in¬ 
surance companies have the same rights as individ¬ 
uals to limit their liability, and to impose whatever 
conditions they please upon their obligations not 
inconsistent with public policy; and the courts 
have no right to add anything to their contracts, or 
to take anything from them. If those contracts con¬ 
tain harsh and onerous conditions, which perhaps 
a court of equity might not enforce, if called on 
so to do, yet there is no compulsion, either legal or 
moral, on parties to deal with them upon the basis 
of such conditions. And certainly it would be a 
novel contention for parties to seek to enforce 
liability under such contracts in a court of com¬ 
mon law, and at the same time to repudiate the ex¬ 
press conditions upon which such liability is made 
to depend (Italics ours.) 

We respectfully submit that the testimony with re¬ 
gard to the use of gasoline on the premises is uncontra¬ 
dicted. Plaintiff in his brief contends that there is a 
conflict of testimony on this point because the plaintiff 
testified that when he visited the premises after the 
fire he did not see the gasoline engine. The court will 
notice that this is not a denial but merely a statement 
by the plaintiff that he did not see the engine. His tes¬ 
timony further shows that he never visited the prop¬ 
erty until after the fire but that the tenant brought the 
rent to his office. (R. p. 27.) So, therefore, we have ab¬ 
solutely no denial of the fact that the engine was on 

the premises before the fire. 

The tenant Larimer testified that he had the engine 












on the premises before the fire and that he used it to 
operate a hay-baler, and he also testified that the engine 

was there after the fire. (R. p. 31.) 

The violation of a condition of the contract of insur¬ 
ance makes the policy void from the date the provision 
is broken and does not merely suspend it. Mitchell 
v, Potomac Insurance Company of Georgetown t 16 
App. D. C., 241; Hunt v. Springfield Fire and Marine 
Insurance Company , 20 App. D. C., 48; Imperial Fire 
Insurance Co. v. Coos County , 151 U. S. 452. 

Plaintiff insists that the use of the property by the 
Larimer Rag Company did not increase the risk and 
that therefore the policy is not void even though the 
premises were used for a different purpose than that 
set forth in the contract of insurance. 

In the case of Imperial Fire Insurance Company vs. 
Coos County , 151 U. S. 452, 1. c. 465, the Court said: 

“The condition which was violated did not, in 
any way, depend upon the fact that it increased 
the risk, but by the express terms of the contract 
was made to avoid the policy if the condition was 

not observed.” * * * 

“ Under the construction we have placed upon 
the last condition, above quoted, we are of opinion 
that the defendant was entitled, on the conceded 
facts, to have a verdict directed in its favor on the 
ground that the employment of mechanics to make 
such material alterations and repairs as were made 
without the knowledge or consent of the plaintiff 
in error, was in and of itself such a violation of 
the terms of the policy as rendered it void, without 
reference to the question whether such alterations 
and repairs had increased the risk or not.” 

The plaintiff in his letter of September 25, 1918, 
states: “I understand, however, that the tenant used 
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the place for the storage of his car.” * * * (R* P- 29.) 

In the case of Morgan v. Germania Fire Insurance 
Company , 179 Pac. 330; 3 A. L. R. 794, the plaintiff in¬ 
sured premises under a policy which contained a pro¬ 
vision with regard to the presence of gasoline on the 
premises, similar to the one in the policy in this case. 
The evidence showed that a Ford automobile was kept 
in the building with a full tank of gasoline for a period 
of two or three months, but that it had not been in the 
building for sometime prior to the fire, and was in no 
way responsible for the loss. The court held that the 
keening of an automobile on the premises with gaso¬ 
line in the tank, constituted a violation of the provi¬ 
sion in the policy, and therefore rendered the policy 

void. . _ __ . 

. The case of Marks et al v. Home Fire and Marine 

Insurance Company , 51 W. L. R*> 68., decided by this 
court on January 2, 1923, upon which plaintiff places 
so much reliance, is not at all applicable to the case at 
bar. In the Marks case there was a direct conflict of 
testimony on the question of whether or not the auto¬ 
mobile had been used for hacking purposes, and this 
Court naturally held that in view of this conflict of 
testimony on a disputed question of fact the matter 
should have been submitted to the jury. 

In the case at bar the testimony offered by the defen¬ 
dant, to show the various breaches of the conditions 
of the policy, is uncontradicted, and the plaintiff in his 
letter to the defendant, under date of September 25, 
1918, admits that the conditions of the policy were 
broken but attempts to justify it on the ground that 
they were broken without his knowledge or consent. 
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dant’s witnesses testified. His complaint against the 
witness Larimer was that he refused to answer ques¬ 
tions put to him by plaintiff’s attorney. Larimer 
testified that at the time plaintiff’s attorney telephoned 
him he was in a hurry; that his car was running at the 
curb and his wife was calling him back from the phone 
and plaintiff’s counsel commenced firing questions at 
him and that he positively would not talk to him (coun¬ 
sel for the plaintiff). (R. p. 32.) 

Plaintiff says that Fire Marshal Seib is neither un¬ 
derstandable nor credible. This attack on the credi¬ 
bility of the witness is undoubtedly made because he 
(witness) told plaintiff’s attorney, before the trial, 
that he would not be cross-examined in his own 
office, and that if plaintiff’s attorney desired any in¬ 
formation about the matter he could call him as a 
witness and he would answer the questions in court. 
(R. p. 36.) 

Plaintiff, in desperation, attempts to prove by the 
witness Riddle, that the premises were being used as 
a stable. The witness bases his testimony upon the 
fact that at the time he made some repairs to the 
premises he saw a few horse stalls and an elevator to 
lift carriages (R. p. 38). He does not testify, how¬ 
ever, that he saw any horses or carriages there, or that 
the building was in fact being used as a stable. 

It is also contended that the defendant cannot now 
claim that the policy is void because it did not return 
the unearned portion of the premium, and in support 
of this contention the plaintiff says in his brief, page 
15, “In that event (the cancellation of the policy by 
the defendant), or if the policy became void, the com¬ 
pany was obligated to return the unearned portion of 




the premium to the insured.” The plaintiff, inad¬ 
vertently we assume, failed to state that the provision 
referred to also provided that the unearned portion of 
the premium should be returned only when the policy 
was surrendered by the plaintiff to the defendant. (R. 
p. 23.) The policy was never surrendered and in fact 
the plaintiff produced it and offered it in evidence at 
the trial below. 

Plaintiff also criticises the defendant—who uses the 
standard form of policy—for printing the provisions 
on the back thereof in small type and says in his briet - 
(page 16) that these provisions “are couched in terms 
not readily understood, and printed in type so small 
and with lines so closely together that the ordinary 
person, most people in fact, could not read them with¬ 
out glasses.” The type is perfectly legible and particu¬ 
lar attention to the conditions on the back of the policy 
is invited by the following provision in black-face type 
on the face of the policy: “This policy is made and 
accepted subject to the foregoing stipulations and con¬ 
ditions, and to the following stipulations and condi¬ 
tions printed on the back hereof which are hereby 
specially referred to and made a part hereof. 

We respectfully submit that if this case had been 
submitted to the jury and it had returned a verdict 
for the plaintiff, it would have been the duty of the 
court to set it aside for want of any evidence to war¬ 
rant it. And on such showing, says the Supreme 
Court of the United States, in the case of Gunther v. 
Liverpool Insurance Gotnp(iny r 134 U. S. 110, the couit 
should direct a verdict for the defendant and not go 
through the idle form of submitting the case to the 

jury. 





FIRST ASSIGNMENT OF ERROR. 

Defendant’s first assignment of error is that the 
court erred in allowing the defendant’s counsel in his 
opening statement to state to the jury fftcts which he 
expected to prove as matter of defense which he was 
not in law entitled to show in evidence under the plead¬ 
ings in the case, and that thereby his case was preju¬ 
diced in the minds of the jury. This question is now 
of no importance and is in fact moot because the case 
never was submitted to the jury, but at the conclusion 
of all of the testimony, both the plaintiff’s and the de¬ 
fendant’s, the court directed a verdict in favor of the 

defendant. 

We respectfully contend that under the pleadings in 
this case the defendant did have the authority to show 
in evidence all of the breaches of the conditions of the 
policy which were testified to by the witnesses. It is 
important for the court to note that every breach of 
the conditions of the policy was shown in evidence 
without objection by the plaintiff. True, plaintiff s 
attorney did object to defendant’s counsel, in his open¬ 
ing statement, informing the jury what he expected to 
prove, because it was contended that these matters 
could not be shown under the pleadings in the case, 
but, when the witnesses were placed upon the stand 
they were allowed to testify with regard to the vari¬ 
ous breaches of the conditions of the policy of in¬ 
surance without objection or exception. That the ad¬ 
missibility of this testimony cannot be questioned 
here, is to well settled, to require more than citation of 
some of the cases: 

Railroad Company v. Howard , 14 App. D. C., 
262; 
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Scott v. Harrell , 31 App. D. C., 45; 

Pittsburgh Construction Co. v. Gannon, 46 App. 

D. C., 131. 

SECOND ASSIGNMENT OF ERROR. 

The second assignment of error is that the Court 
erred in not allowing the witness Sheehy, plaintiff's 
attorney, to state the reasons assigned by the defen¬ 
dant for its refusal to pay the loss under the policy. 
The witness Sheehy testified that after some negotia 
tions he arranged for a conference with Mr. Walsh, 
the Washington agent of the defendant company, for 
the purpose of attempting to adjust the differences 
which existed between plaintiff and defendant; that 
when he called at the office of Mr. Walsh, the latter 
stated that the defendant denied any liability under 
the policy, and assigned his reasons therefor. Where¬ 
upon the witness offered to testify further that Mr. 
Walsh did not assign as a reason for defendant's re¬ 
fusal to pay the loss, that the proof of loss was defec¬ 
tive, and contended that the defendant therefore could 
not at the trial take advantage of any defect or in¬ 
sufficiency in the proof of loss. (R., p. 20.) The wit¬ 
ness further testified that Mr. Walsh stated the rea¬ 
sons why the company would refuse to pay the loss, 
but the witness does not offer to advise the Court what 

these reasons were. 

In this respect his offer of proof is insufficient for 
this Court said in the case of DeFrost v. United 
States , 11 App. D. C. 458: “The exclusion of evidence 
cannot be assigned as error when the record fails to 
show that any specific offer of proof was made.’’ The 
above rule was again approved by this Court in the 



case of Fitzpatrick v. Capital Traction Company , 40 
App. D. C. p. 13. 

Can it seriously be argued that at this informal 
meeting between the agent of the defendant company 
and plaintiff’s attorney, for the purpose of adjusting 
the matter, and before the filing of this suit, any mere 
oral statements made by the defendants local agent 
as to why it would not pay the loss would be binding 
on the company, and a waiver of any and all other 
legal defenses which it might have? 

The policy is clear and unequivocal on this point and 
specifically provides that no agent or other represen¬ 
tative of the company shall have the power to waive 
any provision or condition of the policy except such 
as by the terms of the policy may be the subject of 
agreement endorsed thereon and added thereto; and 
such agent or representative shall not be deemed or 
held to have waived such provisions or conditions un¬ 
less such waiver, if any, shall be written upon and at¬ 
tached to said policy. (R. p. 20.) 

There is not a line in the record in this case which 
shows that Mr. Walsh, the Washington agent of the 
company, or anyone else acting for the company, in 
any way waived any of the provisions or conditions 
of the policy in the manner provided therein, and it is 
respectfully submitted that the only way that the 
provisions and conditions can be waived is in the man¬ 
ner specified in the policy. 

We earnestly submit that the proof of loss in this 
case w r as not only defective, but it was false, and either 
defect w T ould be sufficient to void the policy. But, ir¬ 
respective of the proof of loss submitted to the com¬ 
pany by the plaintiff, the plaintiff’s liability had termi¬ 
nated and the policy became void by change in the use 
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and occupancy of the premises before the fire by 
plaintiff’s tenant, the Larimer Bag Company. 

THIRD ASSIGNMENT OF ERROR. 

The third alleged error assigned by the plaintiff is 
that the Court erred in allowing counsel for the de¬ 
fendant to make a second or concluding statement of 
facts to the jury. 

The defendant’s counsel did not make a second 
statement of facts to the jury, but at the beginning of 
his opening statement he was interrupted by counsel 
for the plaintiff who stated that he objected to the 
statement of any breaches of the conditions in the 
policy of insurance because such breaches, as he con¬ 
tended, had not properly been specially pleaded. De¬ 
fendant’s counsel thereupon stated that if there was 
objection to the statement of these facts he would re¬ 
serve his opening statement until the conclusion of 
plaintiff’s testimony. 

At the conclusion of the plaintiff’s testimony, de¬ 
fendant’s counsel made an opening statement in which 
he set forth the breaches of the contract by the plain¬ 
tiff upon which the defendant would rely to avoid the 
policy. Plaintiff’s counsel did not object to the state¬ 
ment of these facts—as he did not object when they 
were shown in evidence—but objected to the statement 
on the ground that one statement had already been 

made. 

We respectfully submit that defendant’s counsel did 
only what under the law he was entitled to do, and 
that the court in allowing the statement committed no 
error as this was a matter entirely within the discre¬ 
tion of the trial justice. 


> 



“The mode of conducting trials, the order of 
introducing evidence, and the time when it may 
be introduced, are, properly, matters belonging 
to the practice of the trial court, with which an 
appellate court ought not to interfere except 
where it is manifest that there has been surprise 
or prejudice to the opposite party.” Hardy v. 
Wise, 5 App. D. C., 108. 

FOURTH ASSIGNMENT OF ERROR. 

The plaintiff also alleges that it was error for the 
Court to allow the witness Benns, an insurance expert, 
to show the difference in rates of insurance in differ¬ 
ent classes of risks as tending to show an increase of 
hazard by the appellant. 

The testimony of the witness Benns was not offered 
to show an increase of hazard, but it was offered for the 
purpose of showing that the defendant, who had the 
right to say what risk it would assume, would charge 
a higher rate for insuring premises occupied as these 
premises were occupied by the Larimer Bag Company, 
than it would if they had been occupied as a stable 

(private business). 

Benns testified that he was the manager of the 
Underwriters Association of the District of Columbia, 
which is an association of insurance companies to con¬ 
trol the agencies and fix the rates in the District of 
Columbia, and that he is familiar with the fixing of 
rates. That the rate of insurance per $100 on the 
premises in question, as shown by the policy which 
was offered in evidence, was 50c per $100 for one year, 
or $1.25 per $100 for three years, and that the rate on 
property used as this property was being used by the 
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Larimer Bag Company would be approximately $1.25 
for one year instead of three years. (R., p. 33.) 

Can it be said that the defendant is required to in¬ 
sure property for three years for a premium which it 
would charge for insuring it for one year had it known 
the purpose for which it was being used? 

This Court in the case of Insurance Company v. 
Lewis, 4 App. D. C., p. 66,1. c. 86, said: 

“In this case it is clearly shown, indeed not 
controverted, that the rate of insurance upon un¬ 
occupied buildings is different and greater than 
upon occupied dwellings, and this for obvious 
reasons; and the proof, on the part of the defen¬ 
dant, is clear to the point that the risk would not 
have been taken by the agents of the defendant at 
the rate stated in the policy, if it had been known 
that the building was unoccupied. ’ ’ 

The plaintiff in his argument on this question con¬ 
cedes that the greater the risk the higher the premium, 
but says that the question to be determined is whether 
or not there was an increase in hazard within the 
knowledge or control of the insurer. (Brief, p. 8.) He 
then points out that the plaintiff did not visit the 
premises and did not know for what purpose they 
were being used until after the fire, and “not having 
any knowledge of the perverted use he obviously could 
not have prevented it.” The Supreme Court of the 
United States in the case of Liverpool, London dt 
Globe Insurance Company vs. Gunther, 116 U. S. p. 
113, and in the case of Imperial Fire Insurance Co. vs. 
Coos County, 151 U. S. p. 452, says that the violation 

of any of the prohibitions of the policy by anyone per¬ 
mitted by the assured to occupy the premises is a vio¬ 
lation of the assured himself. 


FIFTH AND SIXTH ASSIGNMENTS OF ERROR. 

The assignments of error Nos. 5 and 6, are to the 
effect that the Court erred in allowing the witness 
Benns to show the purpose for which the insured 
building was being used at the time of the trial, and in 
allowing the defendant through the witness Parsons 
to show the value of the insured building at the date 
of the trial. 

The relevancy of the testimony of the witness Benns 
is obvious when considered in the light of the decision 
of this Court in the case of Insurance Company vs . 
Lewis, 4 App. D. C. 66. The witness testified, without 
objection, that at the date of the trial the building was 
still insured, and that the rate was 84c per $100, in¬ 
stead of 50c per $100, when the building was used as a 
stable (private business). This testimony was clearly 
admissible to show that as soon as the Underwriters 
Association learned of the use to which this property 
was being put it promptly increased the rate. 

The policy of insurance provided “that the com¬ 
pany shall be liable for no greater proportion of any 
loss than the amount hereby insured bears to 80 per 
cent of the actual cash value of the property described 
herein at the time when such loss shall happen.” (R. 
p. 20.) This is commonly referred to as the 80 per 
cent clause. The witness Parsons testified that he was 
a builder and familiar with values of buildings in the 
City of Washington and that a few days before the 
trial of the case in the lower court he examined the 
premises in question and considered them worth 
$4,000. His testimony was offered for the purpose of 
mitigating damages in the event there should be a ver¬ 
dict for the plaintiff. His testimony was objected to 
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at the time it was offered and was admitted with the 
distinct understanding that the defendant would later 
connect it up. For the purpose of connecting this 
testimony the defendant recalled the witness Larimer, 
who testified that he did not see any difference in the 
present condition of the building and its condition 
prior to the time of the fire. (R. p. 37.) 

At the conclusion of all the testimony, the court, 
speaking to the attorney for the plaintiff, said (R., p. 
38): 

“Now, as I remember the testimony of Mr. Par¬ 
sons, it was received on the theory that in some 
way it would subsequently be connected up. I do 
not see that it has been connected up and I will 
entertain a motion to strike that out if you care 
to make it. 

Mr. Sheehy: I objected at the time, may it 
please the Court, and I am going to stand on it.” 

We submit that attitude in the light of the trial 
Courts statement deprives the point of the slightest 
merit here. 

That the rights of the plaintiff have not been preju¬ 
diced by any ruling of the trial Court is apparent and 
in the absence of prejudicial error this Court will not 
disturb the judgment appealed from. Posey v. Han¬ 
son , 10 App. D. C. 496; Traver v. Smolik, 43 App. D. 
C., 150. 

It is respectfully submitted that the judgment ap¬ 
pealed from should be affirmed. 

Myer Cohen, 

Frank J. Hogan, 

A. C. Robeson, 

Edmund L. Jones, 
Attorneys for Appellee . 

Washington, D. C., March 31,1923. 



